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WEAT, Inc., er at., Dockers Nos. 9321, 10825, 10826, 10827 : 

Grant of construction permit to Public Service Television, Inc. set 
aside; and construction permit granted to L. B. Wilson, Inc. 

Contacts with Commission, ex parte; considered. 

Personnel retention of with carte blanche to influence television grant; 
considered, 

Commission processes, attempts to influence by extraadjudicatory ap- 
proaches, effect on character qualifications ; considered. 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasuineron 25, D.C. 


In re Applications of 
WKAT, Inc., Mrann Beacu, Fra. Docket No. 9321 
File No. BPCT-399 
L. B. Wuson, Inc., Miasn, Fra. Docket No. 10825 
File No. BPCT-1645 
Norra Dave Vico, Inc., Mramt, Fra. Docket No. 10826 
File No. BPCT-1685 
Posric Service TetEvision, Inc., Miami, Fra. | Docket No. 10827 
For Television Construction Permit File No. BPCT-1792 


(Channel 10). 


APPEARANCES 


Warren E. Baker (later withdrawn), Edgar W. Holtz, Richard 
A. Solomon, James Brennan, representing General Counsel, Federal 
Communications Commission; Harold G. Cowgill, Robert J. Rawson, 
David I, Kraushaar, representing Broadcast Bureau, Federal Com- 
munications Commission; 2. A. Bicks, W. Crabtree, R. Levy, D. R. 
Ohlbaum, Department of Justice, Antitrust Division, hicapeagr ont | 
the Attorney Genes of the United States; Paul A. Porter, L. 
Miller, James O. Juntilla, repterenone Wa Inc.; Paul M. es bey 
Robert O. Marmet, representing L. B. Wilson, Inc.; 4. Harry Becker, 
Nathan H. David, representing North Dade Video, Inc. ; Norman E. 
Jorgensen, representing Public Service Television, Inc.; Harold L. 
Russell, Terry P. McKenna, representing Eastern Air Lines, Inc., 


intervenor. 
Decision 
(Adopted July 14, 1960) 


By rae Compasston: Commmssioners Barrtey AND CRAVEN ABSENT} 
. CommaissIoNER LEE DISSENTING AND ISSUING AN OPINION. 


1. The Commission has under consideration the matters of record 
in this proceeding, including (a) initial decision of Hearing Exam- 
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iner Horace Stern, released December 1, 1958 (FCC 58D-108) ; (2) 
answers to requests for findings of fact and conclusions of law, 
December 1, 1958; (c). exceptions and brief in support of WKAT, 
Inc., filed January 14, 1959; (d@) exception of L. i Wilson, Inc., 
filed January 14, 1959; (e) exceptions and brief in support of North 
Dade Video, Inc., filed January 14, 1959; (f) exceptions and brief 
in support of Public Service Television, Inc., filed January 15, 1959; 
(g) exceptions and brief in support of General Counsel, Federal 

mmunications Commission, filed January 13, 1959; (h) exceptions 
and brief. in support of the Attorney General of the United States, 
filed s Snuary 14, 1959; (i) reply of L. B. Wilson, Inc., filed January 
26, 1959. 

2. The Commission, having considered the initial decision herein- 
above referred to, other pertinent documents, and the whole record 
herein, adopts in toto, except as modified herein and in our rulings 
on exceptions set out in appendix A, the initial decision above referred 
to. It 1s, of course, to be noted that the hearing conducted by Hear- 
ing Examiner Stern and the initial decision rendered by him was 
somewhat of a departure from the normal operations of the Com- 
mission in that it did not purport to resolve the ultimate question 
usually found in Commission proceedings but, pursuant to instruc- 
tions of the court of appeals, it required him to make findings and 
eae conclusions on certain pais ee One decision, = 2 

ereinafter appear, approves and adopts with changes as indica 
Hearing Examiner Stern’s initial detaon and proceeds to further 
resolve the ultimate question of what applicant, if any, is to receive 
the sought for construction permit for channel 10, Miami, Fla. 

3. In order that the Commission’s appraisal of the activities of 
North Dade Video, Inc., may be clear beyond misunderstanding, the 
Commission has reexamined the record. In this connection, it must 
be borne in mind that, insofar as character qualifications are concerned 
whether evil-intentioned machinations come to fruition or not is not the 
decisive factor. It is clear from the testimony of Walter Compton 
(Tr. 7165, et oc) that Robert F. Jones was retained to do eoyéloag 
“on the Hill” which would facilitate North Dade’s getting the grant. 
To state thereafter that Jones was not to contact anyone at the Com- 
mission, was not to have any member of Congress contact the Com- 
mission, etc., simply reduces the activities of Jones to a cipher for 
which he was to receive $2,000. While the hearing examiner rea- 
soned that, had Jones gabon Public Service Television from 
obtaining the award by the effect of general legislation, there would 
have been nothing wrong, we cannot and do not believe that this was 
the sole purpose of retaining Jones. Per contra, we feel that the 
record warrants a finding and conclusion that Jones was retained to 
“be of some help to us [North Dade] on the Hill,” a phrase to which 
we can ascribe no meaning other than that Jones was to assist North 
Dade by some form of political and extra-adjudicatory pressure. 
‘Fhat Jones failed in his mission detracts nothing from the resultant 
stigma ‘attaching to North Dade’s character. “When to this is added 
the extrajudicial approach to the Commission (see our ruling on 
exception 7, exceptions of Public Service Television, Inc., app. 
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A) by the princi of North Dade, 
apparently eee, reflects no 
lieve that the conclusions regarding 
set out in the following 

The Commission, after careful e 


yy; each of them 

to the merits of the case and not a 
part of record. Willingness thus to 
of administrative adjudication is convincing proof that the isite 
character qualifications are lacking. Their misconduct is “* * * of 
such moment as * * * logically and rationally to give rise to the 
conclusion that the public interest, convenience, and necessity would 
sik a Gerold wees) = Sea ceppentons Se Neeaniees 86 S55 
5. It follows then that, all of the applicants except L. B. Wilson, 
Inc., having been found become hi of the Commission, 
there remains only L. B. i 
Wilson, Inc., having been found 1} 
qualified to become a licensee of 
finds, concludes, and decides that the public interest, convenience, 
and necessity would be served by the grant of the L. B. Wilson, Inc., 


application, and the denial of the competing applications. 
Pp The ep rg 


Commission is, however, aware an considered that the 
peceliar drowmatincas <f ee ee een of award 
yy default. Consequently the license period contemplated herein 
will be for 4 months subsequent to construction, rather than for the 
3 year period which has been customary. 
‘Accordingly, [t is ordered, This 14th day of July 
grant of the construction permit for channel 10, Miami, 
erto awarded to Public Service Television, Inc. /s hereby set aside 
effective September 15, 1960; and 
It is further ordered, That the application of L. B. Wilson, Inc., 
for a permit to construct a new television station to operate on chan- 
nel 10, Miami, Fla., /s granted, subject to the provisions of 47 CFR 
1.314; and the applications of WKAT, Inc., North Dade Video, Inc., 
and Public elevision, Inc., Are denied; and 
It is further ordered, That any license issued upon 
a 
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DISSENTING OPINION OF COMMISSIONER ROBERT E. LEE 


I would adopt the examiner’s initial decision; order the filing of 
briefs directed to a comparative reevaluation of the applicants on 
the basis of the original record as supplemented by the record made 
in the remand proceeding; and thereafter hear argument and reach 
a decision on comparative Gesiiseaione of the applicants. In 
the interim, I would permit Public Service to continue the operation 
of the station under temporary authorization. 


APPENDIX A 
Ruirxcs on Excerrions ro Inrrtat Decision 
Ezceptions of WKAT, Inc. 


1,2,3, 4,5, 6, 7,8,9,15(b)_ Denied. Failure to make permissible findings, to 
sustain which there is evidence, is not error absent 
a showing of relevancy, materiality, or decisional 
significance. The requested findings would be of 
decisional significance only on the theory that, 
because others were making improper approaches, 
WEAT was justified in doing the same. We reject 
the theory. 

10, 13, 14, 15, 27___-_-_-_. Denied. 47 CFR 1.154 not complied with. 

pul Denied. We agree with the examiner. 

12, 18(a), 13(b), 14(a)-. Denied. On conflicting evidence, the examiner found 
to the contrary and the Commission sustains the 
examiner. : 

14(b) 2 Denied. The evidence is to the contrary. 

15(a)---__-----.-..--.-. Granted to the extent that so much of the finding 
as reads “He twice saw Mack” is modified to 
read “He saw Mack”; denied as to the remainder 
as of no decisional significance. 

16_--.-.------------.... Granted to the extent of deleting the third sentence 
and the decision is modified accordingly ; denied as 
to the remainder because the paragraph accurately 
summarizes the evidence. 

Denied. Except as modified, the findings are sup- 
ported by the record. 

18__-...-....--------... Denied. Exceptions must run to findings—not to 
inferences therefrom—unless reasonable minds 
could not differ. 

19 oo cine ncacacncanccnnan Denied. Exception in the disjunctive does not com- 
ply with 47 CFR 1.154. See AFH v. FCC (CA. 
D.C., 1957), 101 U.S. App. D.C. 164, 247 F. 2d 
570, 15 R.R. 2063, for a like ruling on rulings on 
exceptions. 

Denied. Exceptions must run to findings—not to 
inferences therefrom—unless reasonable minds 
could not differ. Exception in the disjunctive 
does not comply with 47 CFR 1.154. AFH, supra. 

OE cn ce cacaceewasacsen! — Denied. Exceptions must run to conclusions—not 
to the “intentions” thereof. 

be en ee ae -. Granted. Decision modified accordingly, because 
the Commission prefers that the initial decision 
be complete in 1 document. 

26__---------~-----...-. Denied. Moot. 
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Exception of L. B. Wilson, Inc. 


Unnumbered._.....__._.. Denied for failure to comply with 47 CFR 1.14 
and as moot in view of the decision reached 
herein. 


Exceptions of North Dade Video, Inc. 


Denied. The evidence sustains the finding. 
Denied. Moot in view of the Commission’s decision 
herein. 


A negative conclusion cannot be bottomed 
on affirmative findings compelling the contrary 
conclusion. 


Exceptions of Public Service Television, Inc. 


Denied. Of no decisional significance. 
Granted. Decision modified accordingly. 


Denied. There is no finding to the effect of the 
one to which exception is taken. 
M 


Denied. Mack was not the executor of L. B. Wilson's 
will. Further, the evidence does not compel a find- 
ing or conclusion that the approach of Senator 
Smathers, as executor of L. B. Wilson’s will, was 
improper either. 

Al, A2, A3, A4, A5, Bl, Denied. Moot in view of ruling on WKAT exception 
B2, B3, BA. 23. 


Ezceptions of General Counsel, Federal Communications Commission 
Denied. Moot in view of the Commission’s decision 
herein. 


Exceptions of the Attorney General of the United States 
b A Ee ee _-- Denied. Moot in view of the Commission's decision 
herein. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasuincron 25, D.C. 


In re Applications of ‘ 
WKAT, Inc., Miami Beacu, Fua. Docket No. 9321 
File Nee ae 
L. B. Wuson, Inc., Mrama, Fria. Docket No. 10825 
eae File No. BPCT-1645 
Norru Dave Vweo, Inc., Miami, Fra. Docket No. 10826 
File No. BPCT-1685 
Pusric Service Tevevision, Inc., Miami,| Docket No. 10827 
LA. File No. BPCT-1792 
For Television Construction Permit 
(Channel 10). 


APPEARANCES 


Warren E. Baker (later withdrawn), Edgar W. Holtz, Richard A. 
Solomon, James Brennan, sepren eral Counsel, Federal 
Communications Commission; Harold @ Cowgill, Robert J. Rawson, 
David I. Kraushaar, representing Broadcast Bureau, Federal Com- 
munications Commission; 2. A. Bicks, W. Crabtree, R. Levy, Depart- 
ment of Justice, Antitrust Division, representing the Attorney Gen- 
eral of the United States; Paul A. Porter, L. Reed Miller, James O- 
Juntilla representing WKAT, Inc.; Paul M. Segal, Robert O. Mar- 
met, representing L. B. Wilson, Inc.; A. HX Becker, Nathan H. 
David, representing North Dade Video, Inc.; Norman E. Jorgensen, 
representing Public Service Television, Inc.; Harold L. Russell, Terry 
P. McKenna, representing Eastern Air Lines, Inc., intervenor. 


Inrriat Decision or Hearryg Examiner Horace Srern 
(Adopted December 1, 1958) 


PRELIMINARY STATEMENT 


In 1948 WKAT, Inc., filed an application for a construction permit 
for a new commercial television station to operate on channel 10 in the 
Greater Miami area. Its application was “frozen,” the Commission 
having stopped making grants until it might be better able to deter- 
mine its future allocations policy. In 1953 L. B. Wilson, Inc., North 
Dade Video, Inc., and Public Sines Television, Inc., filed similar 
applications, and the four were consolidated into one. comparative 
Pp iz, r 30, 1953. 

Hearings began June 22, 1954, and continued to August 9, 1954. 
There was a further hearing on October 13, 1954, and the record was 
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finally closed on December 17, 1954. The hearing examiner, Herbert 
handed down an initial decision on March 30, 1955, award- 


was among 

On December 21, 1955, the Commission instructed the Office of 
Opinions and Review to draft 2 memorandum of opinion looking 
toward a grant to Public Service Television. The vote on these in- 
structions was, for Public Service Television, Commissioners Mc- 
pe arta Doerfer, and Lee; for WKAT, Commissioners Bartley 
and W ; for L. B. Wilson, Commissioner Hyde. Mack did not 
participate. The Office presented the memorandum to the Commis- 
sion on January 10, 1957. 

The final decision of the Commission, dated February 7, 1957, was 
released on February 8, 1957. The vote was, for Public Service Tele- 
vision, McConna: y, Doerfer, Lee, and Mack; for WKAT, Bart- 
ley: for L. B. Hyde; Commissioner Craven, who had suc- 
ceeded Webster, abstained. Accordingly, Public Service Television 
was granted the permit. 

On February to the Circuit 


granting th i oe ae 

© application 0: 
Public Service Television “in the light of any significant new infor- 
mation relating to public interest considerations affecting the opera- 
tion of television channel 10 in Miami.” 


proceeding further i i 
to be designated by the Commission, on the issues i 
court, to wit: 
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1. To determine whether any of the members of the’ Commis- 
sion who participated should have disqualified himself from vot- 
ing in the proceedings before the Commission which resulted in 
the award of a construction permit for a television station on 
channel 10 in Miami. E 

2. To determine whether any person or persons influenced or 
attempted to influence any member of the Commission with re- 
Spect to the proceedings resulting in the award of the construc- 
tion permit bor channel 10, Miami, in any manner whatsoever 
except by the recognized and public processes of adjudication. 

3. To determine whether any party to the proceedings before 
the Commission which resulted in the award of the construction 
permit for channel 10 in Miami directly or indirectly secured, 
aided, confirmed, ratified, or knew of any misconduct or im- 
proprieties in connection with the proceedings. 

4. To determine, in the light of the facts adduced upon the 
foregoing issues, whether the grant heretofore made of a con- 
struction permit for channel 10, Miami, was void ab initio, and 
if not whether such pant is voidable and action should be tak 
to set it aside; whether any of the applicants in this p i 
was and is disqualified to receive a grant of its application; an 
whether the conduct of any applicant, if not of a disqualifying 
character, has been such as to reflect adversely upon such apph- 
cant from a comparative standpoint. 

Prehearing conferences were held on June 23, June 30, and Anggust 
25, 1958. Hearings were held from le yrree 8 to 12; from Sep- 
tember 16 to 19; on September 22, 23, and 25; and on October 1, 1958. 
A number of stipulations and extensive exhibits were admitted into 
the record. The testimony is contained in p 5594 to 7341 of the 
transcript. The witnesses were Arthur Frank Katzentine, Ben H. 
Fuqua, Joseph Michael Fitzgerald, Jerry W. Carter, Perrine Palmer, 
Jr., Robert H. Anderson, Charles Shelden, George T. Baker, Paul R. 
Scott, Thurman A. Whiteside, Robert F. Jones, Walter Compton, 
Herbert Sharfman, and John L. Fitzgerald. The record was closed 
on October 14, 1958. Briefs were filed on November 10, 1958, and oral 
argument had on November 17, 1958. 


TESTIMONY AND DISCUSSION 


It must be stated at the outset and be clearly understood that none 
of the present members of the Federal Communications Commission 
is involved in any manner whatsoever in’ any of the charges of im- 
proper conduct which led to the present hearings. The testimony in 
that regard is concerned with Commissioner Richard A. Mack who, 
after serving on the Florida Railroad and Public Utility Commission 
from November 1947 to July 1955, was appointed to the Federal Com- 
munications Commission, took office on July 7, 1955, and resigned on 
March 3, 1958. 

The testimony will be discussed herein according to the issues pre- 
scribed by the Commission, but not entirely in the same order. 
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1. Did any person or persons influence or attempt to influence any 
bee of the Commission with respect to the proceedings re- 
sulting in the award of the construction permit for channel 10, 
Miami, in any manner whatsoever except by the recognized and 
public processes of adjudication? 

_ The answer to this question is in the affirmative. There were per- 
sistent attempts, one of them successful, improperly to influence Com- 
missioner Mack in favor of one or another of the applicants. : 

It is particularly important to bear in mind that the more critical 
period in this connection was after the examiner's decision in March 
1955, and especially while the case was under consideration by the 
Commission, which was from July 18, 1955, the date of the oral argu- 
ment before the Commission, to February 7, 1957, the date of the final 
decision. Obviously, any secret approaches to a Commissioner during 
that period were particularly reprehensible. There was a “leak’ 
of the instructions given by the Commission to the staff on December 
21, 1955, although even somewhat prior to that time rumors had 
floated around that the examiner's decision for WKAT was going to 
be reversed and that Public Service Television would get the award. 
Subsequently it became almost general knowledge that the Commis- 
sion had in fact so instructed the staff, and even as to which of the 
members, three in number, had so voted, thus naturally leading to the 
inference that Mack's vote would be the one finally decisive, thereby 
marking him out all the more for intensive solicitation. 

‘4. First, then, as to the approaches made to Mack on behalf of 
WKAMT, of which Arthur Frank Katzentine owned all or practically 
all of the stock. Katzentine knew Mack from boyhood ; he was credited 
by Mack with having gotten him into a fraternity and also with hav- 
ing supported him in his political campaign. Even as early as when 
it was indicated in the papers that Mack was to be appointed to the 
Commission, Katzentine approached him, told him what a fine organi- 
zation he had, said he he would give his application serious con- 
sideration, and — of the long time the case had been pending. 
Katzentine told of two visits he and Perrine Palmer made to Mack in 
Washington, at which, as he testified, he did not ask Mack to vote for 
WKAT. but only on the merits and not to be influenced by anyone 
else. He also made heroic efforts to dissuade Thurman Whiteside 
from exercising his influence with Mack on behalf of Public Service 
Television. 

There were several besides Katzentine himself who approached 
Mack on behalf of WKAT. There was Ben Fuqua, vice ident of 
Florida Power & Light Co., who had been a classmate o Mack and 
a good friend ever since; he had recommended Mack to the Governor 
for appointment to the Florida Railroad and Public Mista? Com- 
mission. It was at Senator Kefauver's suggestion that he was brought 
into the situation in the early part of 1956. He knew Leg arg Copel 
ever about the case, and Katzentine only by re; i saw 
Mack, and told him of Kefauver’s estimate of 
man,” that he thought highly of him, and that he was well qualified, 
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of Kefauver’s interest in him, and his’ wish that: Mack should give him 
.fair.consideration on the merits. ~ 
...There was Perrine Palmer, Jr., an ex-mayor of Miami, likewise a 
friend of Mack and one who, like Fuqua, had recommended him for 
the Florida. Railroad and Public Utility Commission. He came into 
the picture at the su; ion of Senator Smathers. He went twice 
with Katzentine to see He told him that an airline should not 
be in the television business, and also that—since Mack, while chair- 
man of the railroad and public utility commission, had written a letter 
to. the Federal Communications Commission in favor of Katzentine, 
and the examiner had so held—unless he, Mack, could uphold the ex- 
aminer, he ought to abstain from voting. He said also that Katzentine 
seemed to have the best case and deserved to get the grant, and he 
urged the good character of the “Katzentine greup 
ere was Jerry’ Carter, a chairman of the Florida Railroad and 
Public Utility Commission, who had aided in securing Mack’s ap- 
pointment to the Federal Communications Commission. He twice 
saw Mack to tell him that Katzentine was a fine man and could operate 
the station to the benefit of Florida, and he urged Mack to go along 
with the examiner. He told Mack also of the rumors that the examiner 
was to be reversed and that, if this were true, Mack ought not par- 
ticipate. Incidentally, Carter spoke also to ‘Qodiinieatotie McCon- 
naughey on Katzentine’s behalf. 

There were Senators Kefauver, Holland, and Smathers. Both 
Holland and Smathers had sponsored Mack for his appointment to 
the Federal Communications Commission. Holland recommended 
Katzentine both to Mack and to McConnaughey. Kefauver not only 


appealed to Mack for Katzentine through the agency of Fuqua but 
P if 


ap tly was so active on his behalf as to lead Mack to say to 
Palmer that there was “too much Kefauver”; the Senator claims, 
however, that he asked only that the case be decided on the merits. 
As to Smathers, Mack testified that he merely said to him that Katzen- 
tine wanted the matter settled? 

All of those thus named—persons to whom Mack was obligated by 
reason of friendship or political support or both—actually sought 
his vote for WKAT however vigorously both he and they denied 
that they asked him for it in so many words. One would have to be 
quite naive to accept as a fact that they u him only to decide the 
case on the merits—a request that would properly have merited 
resentment as implying a lack of confidence in his judical integrity. 
Mack certainly knew what was being asked of him. 

B. Coming now to the approaches made to Mack on behalf of 
Public Service Television, there was only a single such intermediary, 
but, in the ‘pese of Thurman Waleeees very powerful one for the 
pu member of the Florida bar, he has been a lifelong friend 
of Mack; their friendship dated from childhood days and continued 
through school and college and all the subsequent years. He once 
obtained employment for Mack with Palmer as business manager. 


2 Wherever Mack’s testimony is referred to herein, the reference is to his testimony 
before the congressional Subcommittee on Legislative reight, excerpts from which were 
imtroduced into this record in a stipulated exhibit. 
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He was Mack's legal adviser in his i ® 
ized their relationship as that of 
i in this ion, however, is the fact that, 


with the power to embarrass Mack at any time by a call for payment. 
But the loans are not the whole story. Whiteside, who had become the 
the owner of all the stock of 2 certain insurance agency as trustee on 
an undisclosed trust, made an oral dedication of an interest therein 
to Mack, for which Mack paid nothing; in addition to this, Whiteside 
a “formula” which established in Mack the ownership of a 
“participating interest,” according to which he was to receive com- 
missions from such agency business a in by Whiteside as, in 
the latter’s unlimited discretion, he id direct to be ited to 
Mack’s account. The amounts received by Mack under that 
ment were substantial in amount and from them Whitside accepted 
repayment of loans: in other words the “repayments” were made with 
me a was really his own money, thus, in effect, converting largely 
his previous loans into gifts. In January 1956, Whiteside transferred 
to Mack all the stock of another insurance agency of which Whiteside 
was the sole owner, and the payments under the original formula 
were continued during the period of Mack’s service on the Commis- 
sion. Some light diay, Bema upon this arrangement by Mack’s frank 
admission that although he thus become the reputed owner of all 
this company’s stock, the stock certificates were never actually deliv- 
ered to him, nor does he know, he testified, who the officers of the com- 
pany are, the nature of its business, or the nature and value of its 
assets, 


“Mack's iving their appl- 

doubt as to what Whee. 

side wanted, for he frankly testified that it was obvious to him that 

Whiteside favored the Public Service Television application and 
ees ees . 

4 or May i as a ° tu 
him by tine in the Foster Trust case Cary wht one 
2 F.C.C. 


WKAT, ‘Inc. et al. 227. 


here be amplified), Whiteside announced to Mack that, if he was 
pms any consideration’ to-the Public Service Television application 
use.of his recommendation, he should not do so as he‘had no 
further interest in the matter—obviously a mere gesture which could 

not have been misunderstood by Mack; he did not thereby, of co 

withdraw the recommendation he had im rly made, but profi 
merely to be withdrawing himself as a Dieser or National Airlines. 
On’'the whole, it is clear that all the representations privately made 
to Mack, whether on behalf of WKAT or Public Service Television, 
were grossly improper. The record had been officially closed and the 
case was under consideration by the Commission. If the representa- 
tions were not of facts or matters properly for consideration by the 
Commission;*they’ should not have been presented to Mack. If, on 
the other hand, they would have been X ince evidence in the case, 
they should have been presented publicly to the entire Commission 
and not privately to one of its members and without the Reeves 
or knowledge of the other parties in interest. Certainly im adversary 
proceedings, as dietideihett from the exercise of merely adminis- 
trative functions, Commissioners of such a Federal ncy as this 
are to all intents and purposes quasi-judges, and scouting ly should 
be bound by the same legal, ethical, and professional rules as those 
by which i are governed: Inland Steel Co. v. National Labor 
‘elations Board, 109 ¥. 2d 9, 20; National Labor Relations Board 
v. Washington Dehydrated Food Co., 118 F. 2d 980, 997; National 
Labor Relations Board v. Phelps, 136 F. 2d 562, 563; cf. Morgan 
v. United States, 304 U.S. 1, 22. And one of the most important 
and immutable of those rules. is that communications to a judge 
designed to influence his judicial action are forbidden in pending 
i whether such communications be written or oral, except 


P’ 
on notice to all other interested parties, with full iad gadcpe afforded 


them to reply if in writing or to be present if oral. “A judge 
should not permit private interviews, arguments, or communications 
designed to influence his judicial action, where interests to be affected 
thereby are not represented before him, except in cases where pro- 
vision is made by law for ex parte applications”: American Bar 
Association Canon 17 of Judicial Ethics. Any violation of this 
mandate, whether in the case of a judge or 2 Commissioner, and 
whether by private individuals, Senators, en, or other pub- 
lic officials whomsoever, cannot be tolerated, it would strike 
at the very heart of the integrity of the judicial process. 


2. Should any of ea ewnbere of the Commission. who participated 
e disqualified himself from voting in the proceedings which 
resulted in the award of the construction permit? 
Applying this question. to Commissioner Mack (ex-Commissioner 
Sabet ey may be ignored for present pores): the answer is 
unqualifiedly in the affirmative. ‘The facts hereinbefore stated plainly 
show that he was subjected to pressures from persons whose repre- 
sentations and ‘pleas, because of their relation to him—whether that 
of friend; political sponsor,.or financial “angel”—were practically 
106501—60—10 29 F.C.c. 
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irresistible. While chairman of the Florida Railroad and Public 
Utility Commission, he had written a letter in support of the Kat- 
zentine application, and, were it not that this-was several years before 
he became a member of the Federal Communications Commission and 
before other applicants appeared, it might in itself have been sufficient 
to require his disqualification becayz< “onc who participates in a 
case on behalf of any party * * * can take nv part in the decision 
of that case by any tribunal on which he may thereafter sit”: Trans 
World Airlines, Inc. v. Civil Avronautics Board, 254 F. 2d 90, 91. 
Passing this, Mack, now a Commissioner, found himself importuned, 
on the one hand, to abide by his previous recommendation, and, on 
the other, to switch over in favor of Public Service Television. He 
himself realized, as shown by his indecision in regard to ereangs 
from voting, the well-nigh impossible position in which he had al- 
lowed himself to be placed. He told both Palmer and Carter that 
he was “over a barrel” because he had friends on all sides of the case 
and could not help himself. He also told Whiteside that he had 
friends on all sides of the case and maybe he would not participate. 
He told Senator Kefauver that he did not intend to vote. Senator 
Smathers said that Mack gave him the impression he was not going 
to participate in the decision. According to Palmer, he said he was 
going to try to be released, but, on another occasion, that he could 
not released. Indeed he was advised by both Palmer and Carter 
to abstain from voting, although one may safely assume that this 
advice was meant to be taken only if he did not intend to vote for 
WKAT. He himself admitted that it would be proper for 2 Com- 
missioner to consult with interested parties only ia there were not 


i prongemyens 


had not sat on 
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the character of one of the applicants, that it was proper for you 
to epee in this decision?” To which he made:the strange 
reply : “That is what I-understood I was dra ing my pay “or when 
I was down there to vote. There is no way to disqualify yourself.” 
‘And it being pointed out to him that “Mr. Craven disqualified him- 
self, didn’t he?” his answer was: “Well, that. is his judgment, not 
mine.” And it was not until after the ge priest exposé, on 
February 24, 1958, when he says he learned for the first time that 
the insurance agency in which he had been. given an interest. by 
Whiteside had written insurance for Public Service Television, that 
he wrote to Whiteside renouncing the interest in that company which 
he had thus received. 

Sir Edward Coke, Lord Chief Justice, in a preface to his charge 
at the Assizes in Norwich, August 4, 1606, addressing his neighbors 
there a few weeks after his appointment as a judge, had this to say in 
reference to the proper attitude of a judge to erstwhile friends after 
assuming office : 


“Nor in any sort account it dangerous among friends to judge, for in the 
Office and execution of Judgement he that is a Judge * * * ceaseth to be a 


justly administer 
Journal, vol. 44, No. 9, 
pp. 862, 864. 

When to the relation merely of social friendship there are added 
those of lender and borrower and donor and donee, as in the case of 
Whiteside and Mack, it is obviously all the more urgent that such 
relationships should not be employed in attempts to influence the 
once gat of judicial duty, because, if so employed, a judge or, as 

ere, a Commissioner exercising a quasi-judicia function, is thereby 


rendered wholly aicompeee to act with wisdom and with fairness. 
1g 


For this there is indeed high authority : 


“Thou shalt not wrest judgment, thou shalt not respect persons, neither 
take a gift; for a gift doth blind the eyes of the wise and pervert the 
words of the righteous” : Deuteronomy 16: 19. 

_ And to the same effect are the many admonitions of classical moral- 
ists and philosophers: 

“While you look at what is given, look also at the giver”: Seneca. 
iu makes great presents expects great presents in return”: 

artial. 

“Liberty is of more value than any gifts; and to receive gifts is to lose it. 
Be assured that men most commonly seek to oblige thee only that they 
may engage thee to serve them”: Saadi. 

And, finally, we have the clear mandate of the American Bar 
Association : . 
29 FCC. 
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“A jadge should not accept any presents or favors from litigants or from 
lawyers practicing before bim or from others whose interests are likely 
to be submitted to him for judgment”: Canon 32 of Judicial Ethics. 


extn obligation to 


so essential 
iawn aien himself from icipating and ing i = 
ve dt participating voting m 
proceedings. 


3. Did any party to the 
or indirectly secure, aid, confirm, ratify, or know 
conduct or improprieties in connection with the 


ip’s sake only. Katzentine “ke 
and would call him every week and ask him “what 


2 F.C. 


nose EAE ly BeBe sonia: GB 


Porter, however active otherwise in his efforts to assist.). The letter 
falled attention to the fact that, Senators Smathers and Holland had 
B. Asto National Airtines and Publi Service Television. 
They too were not content to rely for relief on Deeper adjudicatory 
processes: Their general counsel. in i, some of the partners of 


pig Spats E gisiierrigees avrpegy ark in National Airlines and vis of 
em, Paul t, a director, took an active part in seeking to bring 
influence to bear upon Mack with respect to his participation and vote 


in the channel 10 Sperone a 
_ The processing of the lic Service Television application was 
tholem, Sis. Souts, alihengt kort ming that pal Seeeean haa tok 
eless, Mr. 01 0 oral argument D 
had before the Comntesce ac that the case was then (August 1955) 
under consideration by the Commission, but hearing rumors that 
Senator Holland and others were talking to Commissioner Mack on 
behalf of WKAT, conceived the idea of employing someone to help 
to “neutralize the pressure of the opposition” and to “convince Mr. 
Mack of the respectability of their [Public Service Television] organ- 
ization.” The “someone” was to be a lawyer in Miami “who stood 
top notch with Mr. Mack”—“for whom Mack would have a very high 
regard.” Counsel of record were not consulted in rd. to the pro- 
posed action. Robert H. Anderson, later Judge Anderson but then 
a member of the firm, suggested Whiteside, because he was a friend 
of his, was a capable lawyer, and knew M: “The last bulked 
1 in the decision.” : 
tt thought that Whiteside “might have an entree to Mack that 
other people would not have,” without, however, having knowledge 
of their cial relations. While they wanted Whiteside to enter 
his appearance of record and offered him a fee (Whiteside said of 
$10,000), they did not even know whether he was a member of the bar 
of the Federal Communications Commission (which, in fact, he was 
not at that time), and they had no reason whatever to believe that the 
case was not being adequately handled by. counsel of record, nor was 
Whiteside a Poa ae in the law governing such proceedings. It is 
clear that neither his professional competence nor the need for pro- 
fessional services inspired the attempt to employ Whiteside, but only 
the tion that this personal influence with Mack would be 
exe to win a favorable decision for Public Service Television. 
The situation in that was remarkably similar to that which 
was condemned in Root Refining Co..v. Universal Oil Products Co, 
169 F. 2d 514, where the court said, page 529: “Upon the whole tes- 
timony, our conclusion is that Kaufman was employed or retained by 
Universal for the p and with the tation that: he would 
exercise upon Judge Davis an improper influence in order to secure 
favorable judicial action in the Root cases. There is no.other reason- 
able explanation for the einer” 3 or for the fees that were 
pee him. He t apcctears nothing: of value to offer Universal except 
is intimacy with the members of the court.; All phases of the litiga- 
tion, were in the hands of able lawyers, and: Kaufman was incompetent 
to assist..them in any. legitimate way even if he had tried, to do so. 
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In fact, he made no lawful contribution whatsoever.” And the court 
vacated the judgments which had been rendered by Judge Davis and 
his colleagues in Universal's favor. if 

It is true that notwithstanding the vi efforts of Anderson, 
Scott, and the ident of National Airli George T. Baker, to 
induce Whiteside to enter his ny er a and accept a fee, Whiteside 
refused formal emplo: t but he did promise that he would “help.” 
Obviously, this lowed a nonlegal approach. Nothing was 
said or asked as to the methods he intended to employ; while the 
did not expressly ask him to communicate with Mack, Anderson ad- 
mitted that he understood he would see Mack, and Whiteside actually 
told Anderson that he would call Mack. Anderson testified that, in 
seeking to employ him, he expected him to “use his own devices to 
get into the case and do whatever was available, * * * to use his 
own devices to secure this channel for National Airlines.” It does 
not do, therefore, for National Airlines to rely a oe the technical 
position that they did not succeed in ore ig iteside and that 
that therefore whatever he subsequently did was done on his 
own. Tacitly at least they accepted his promise to help; he reported 
his interviews with Mack both to Scott and to Baker, and it is sig- 
nificant that later, when pressured by Katzentine to cease his activi- 
ties, he assured him that he would ask Anderson to release him of 
any promises he had made to him, and he told Scott that he was “with- 
drawing from the matter and why.” On the whole, therefore, it is 
clear that Whiteside acted with the knowledge and sanction of Ander- 
son, Scott, and Baker—a sanction which, if not ressed in conven- 
tional terms or embodied in a formal — of employment, was 
certainly implied and so understood b iteside. 

Both Katzentine and National Airlines stoutly insist that they— 
each of them—were acting only “defensively” upon hearing rumors 
that the other was making secret approaches to Mack, and their 
object was merely to counteract the tactics of the opposition. Who, 
as a matter of chronology, actually started the improprieties is not 
clear from the testimony, but is ly unimportant because the remedy 
was not to indulge in the same reprehensible conduct but to call the 
matter to the attention of the Commission for their consideration and 
such action as it might deem appropriate. Nor is it a defense for 
either of these ies to claim that it desired merely to have Mack 
know of its character and to decide the case on the merits. Not 
only was far more than this urged upon Mack, but such representa- 
tions were obviously nothing more than euphemistic veiled 

intendment 


manager 
or early 1956, that the examiner's 
E Television obtain the 
award, and that the other parties were “exerting pressures on the 
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Hill,” he.em LOPS Tee, 000; Robert F: Jones to “touniteract 
the: ramormongering” ‘and “try to neutralize ‘the pressures.” He 
“did not know what: Jones was a do,” but felt “he might be 
able to be of some help £0 us on the Hill”; he “did not want him to 
contact anyone at the Commission”; the object was to “block the t 
to National Airlines” and to insure the possibility of North Dade 
Video getting the grant.” He considered Mr. Jones’ employment 
was for “more or less a quasi-legal service,” but Jones considered it 
al service. 

@ efforts of Jones, who was a former Congressman and former 
member of the Federal Communications Commission, were di 
toward obtaining legislation by Congress to prevent a certified carrier 
in one administrative agency from procuring a permit or license in 
another. He did not enter an appearance of record in the case nor 
consult Mr. Becker. He aepesles to Congressman Celler, who con- 
ducted a hearing of his subcommittee on the subject, but no Com- 
missioner was called there for examination, Jones himself did not 
contact any Commissioner, and no attempt of a private or surrepti- 
tious nature was apparently made to enlist the influence with the 
Commission of any Senators or Congressmen. While, if Jones had 
succeeded in having such legislation enacted, it would have prevented 
Public Service Television, as a wholly owned subsidiary of National 


Airlines, from obtaining the award, it would not seem that. there 
was anything wrong in the effort made to defeat it in that manner; 
that is, by legislative establishment of a general public policy. 

In late February or early March 1957, Jones did do something 
which must be regarded as imprudent under the circumstances, al- 


though apparently not ill-intentioned. He had caused a memorandum 
to be prepared in his office in October 1956, praising the merits and 
demerits of each of the four applicants for the award, attacking 
especially the National Airlines, pointing out that North Dade Video 
had superior qualifications in comparison with all the other parties, 
and contending that therefore the examiner should have decided in 
its favor. He sent.a copy of this memorandum, without Compton's 
knowledge, to Commissioner Craven, with whom he was acquainted. 
He testified that his only object in having the memorandum prepared 
had been to persuade Compton, his client, that an effort ought to be 
made to have the case reopened, and for his own use in the event that 
it would be reopened, and he sent it to Craven as a matter of academic 
interest rather than for any practical purpose because Craven had 
told him that he did not intend to participate in the case because of 
a situation arising out of his former occupation. The memorandum 
was not sent to ven until after the final decision of February 7, 
1957, and there was nothing then pending before the Commission; 
Craven had abstained from voting in that decision. It is true that 
it happened that very shortly thereafter, on March 11, 1957, petitions 
for ahs i were ted with the Commission by L. B. Wilson and 
North Dade Video, but Commissioner Craven did not vote on those 
petitions when they.were dismissed in ip some 1957, nor is there 
‘any evidence that he participated in any discussion concerning them. 
29 F.C.C. 
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4. In the light of the facts adduced upon the foregoing issues, was 
ths grant of Ge conabesetionpermnroed at ten. 06. @ net, 

i and should action be taken to set it aside? 

While merely somewhat analogous to the question here involved, the 
law in the case of misrepresentations or fraud in connection with the 
making of a contract is that the contract is not void but voidable: 17 
CJS. 522, section 166. Likewise in the case of a director or officer of 
oe personal benefit from a contract made by him 
on f of the corporation, the contract is not void but voidable: 
19 C.J.S. 164, section 787; Ballantine on rations (rev. ed. 1946) 
172, 173, section 68. On general legal and equitable principles it 
would seem clear that the aay of the construction permit to lic 
Service Television, having obtained by improper means, is void- 
able rather than automatically void. But since, even if merely void- 
able, it should unquestionably be set aside and the final decision in its 
favor now rev the question as to whether it be held void ab initio 
or only voidable is largely academic. Six of the Commissioners v 
in the final decision: three of them, sxclusive of Mack voted for 
Public Service Television, two for other parties. It might be con- 
sidered that, under such circumstances, Mack’s vote for Public Service 
Television was the decisive one, at least in the sense that if he had 
voted with the minority there would have been no selection: cf. 
WIBC. Inc. v. Federal Communications Commission (Court of Ap- 

for the District of Columbia, opinion handed down Sept. 
25, 1958). However, even were it to held that his vote was 
not thus decisive, the award should nevertheless be set aside because 


his personal influence ee pe still have dominated or at least heavily 
all o: 


weighed with some or his coll and they would not have 
known that his views, even if exp only by his vote, were tainted 
by partiality due to the pressure to which he had been subjected; 
he admits that at least he discussed with them the question whether 
an airline could properly operate a television station. The case of 
Berkshire Employees Association of Berkshire Knitting Mills. v. 
National Labor Relations Board, 121 F. 2d 235, is here directly in 


point. 
The court there said (pp. 238, 239) : 


It is perfectly clear that the exercise of its duties by an administrative 
fashion from the orthodox 


ee 


iis 
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The Bard should recelve'the evidénce’and ‘determine for itself whether, if 
from further 


4. Was and is any of the applicants in this proceeding. disqualified 
to receive a grant of its application, and, if the conduct of any appli- 
cant were not of a diqualifeiay character, has it been such as to t 
adversely upon such applicant from a comparative standpoint? 


The answer-to this question would be entirely clear and simple if the 
case were one of ordinary litigation between private parties because 
there would then be applicable the familiar doctrine that one must not 
only come into court with clean hands but must keep them clean 
throughout the course of the p i otherwise he will be denied 
relief whatever the merits of his claim: Root Refining Co. v. Univer- 
sal Oil Products Co., 169 F. 2d 514, 534, 535; Keystone Driller Co. v. 
General Excavator Co., 290 U.S. 240, 244, 245. Here, however, the 
situation is different in that there is a paramount public interest in- 
volved, and where that is the case, the clean-hands doctrine does not 
necessarily repel the wrongdoer to the extent of making him an abso- 
lute pariah in all subsequent proceedings, but may, and in proper 
cases should, be relaxed if it be concluded that the public interest is 
better served thereby. There is, indeed, an abundance of authority 
to that effect, holding that the doctrine is not inexorable in its opera- 
tion regardless of other circumstances, nor is it a sae formula which 
trammels the free exercise of discretion: General Motors C. ation 
v. Blevins, 144 F. Supp. 381, 388; dfas v. Coca-Cola Co., 163 F’. 2d 505, 
511; Keystone Driller Co. v. General Excavator Co., 290 U.S. 240, 245, 
246; Johnson v. Yellow Cab Transit Co., 321 U.S. 383, 387. It does 
not apply, for example, to a proceeding in which a governmental 

cy 1s eee enforcement of its order in the public interest: 

epublic Steel Corporation v. National Labor Relations Board, 107 
F. 2d 472, 479; Natzonal Labor Relations Board v. Kingston Cake Co., 
Inc., 206 F. 2d 604,611; Lichleay A dai v. National Labor Rela- 
tions Board, 206 F. 2d 799, 806. “The maxim being one founded on 
public policy, public policy may require its relaxation. Even when the 
parties have been found to be in pari delicto, relief has at times been 
awarded on the ground that in the icular case public ey has 
been found to be conserved by course”: Smith v. Holdoway 
Construction Co., 129 S.W. 2d 894, 902 (citing 21 C.J. 189, sec. 175). 
“Now, of co fraud is odious and it is icularly so when it ap- 
= in the sania i ion of justice. i ut the question ners 1s, 
whether it is more important to penalize the guilty part; enying 
Ber ner ecte Gao meen obtain coliet fommally recenioed on eee 
mate by the public policy of the State, than it is to promote the interest 
which the State has***. It is sometimes the case that in the promo- 
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tion of public policy AP PRE YE RTC RARER EG 
wuanaoe thomoguntr uaumcet too rod —gittcrracie meey 
i 2 in interest, is not @ party o: 
public wolfase saust Served through a prvae itigant cron though 
in doing so there is bestowed upon the latter an unmerited benefit”: 
Hamm v. Hamm, 204 S.W. 2d 113, 123. To the same effect it is said 


A 
to be 


cants for his or its own sake, but of serving the transcendent interest 
of the public by obtaining the one best qualified to satisfy the needs 
and promote the welfare of the community in which the station is 
to operate. This is crystal clear from the provision of the Commu- 
nications Act of 1934, section 309(a), that “If upon examination of 
any application provided for in section 308 of this title the Commis- 
sion find that public interest, convenience, and necessity would 
be served by the granting thereof, it shall grant such apphcation.” 
Thus the public interest is the controlling consideration. As was 
said in Federal Communications Commission v. Pottsville Broadcast- 
ing Co.. 309 U.S. 134, 137, 138, 145: “In granting or withholding 
permits for the construction of stations, and in granting, denying, 
modifying or revoking licenses for the operation of stations, ‘public 
convenience, interest, or necessity’ was the touchstone for the exer- 
cise of the Commission’s authority. * * * The Commission's - 
sibility at all times is to measure applications by the peated of 
ic convience, interest, or necessity.” ~ 

In National Broadcasting Co. v. United States, 47 F. Supp. 940 
(affirmed, 319 U.S. 190), the case concerned a provision then in the 
Communications Act authorizing the Commission to refuse a station 
license whenever the applicant had been found guilty of attempting 
unlawfully to ize radio communication or using unfair 
methods of competition. The applicant there having been found 
guilty of such offense, the court, im an opinion by Judge Learned 
Hand, sshed the question, (p. 986): “What use * * * was the Com- 
mission to make of an adjudication of the applicant's ‘guilt??” And 
answered it by saying: “Only, we submit, by considering it as evi- 
dence that, if granted a license, he would not use it for the ‘public 
convenience, interest, or necessity; ie., that the grant of a license 
would not ‘encourage the larger and more effective use of radio in 
the public interest.” * * * It is indeed evidence relevant to his fitness 
for the reasons we have just given; but it is such only as any past 
conduct may be an earnest of what in‘$o be expected. in the fatare, 
and because a repetition would be prejudicial to the public interest.” 
a Zero comgechanstve, quam) anticte on the "ean Hand@> Doctrine.” ovo lectures by 
Zechariah Chafee at the Culveraity of Michigan, poblisbed in the Michigan Law 
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In Federal Communications Commission v. WOKO, Inc, 153-F. 2d 
623, 631, it was said: “ * * * the guiding star of the: Commission 
concerning the issue of a station license or a renewal thereof is fixed 
by the statute asthe service of the inte convenience, or necessity 
of the public.” The court held.that the Commission had acted ar- 
bitrarily in refusing to issue a renewal license because-of the fact that 
certain misrepresentations had been made to it by the applicant. The 
Supreme Court, 329 U.S. 223, 229, reversed, but solely on the ground 
that although the Commission might have been justified in. consid- 
ering that the applicant’s offense did ‘not conclusively affect its qual- 
ifications to serve the public, it was “the Commission not the courts, 
which must be satisfied that the public interest will be served by 
seers oe license,” it being administrative, not judicial, discre- 
tion to which Congress has confided the problem. ' 


It would seem clear therefore that, since the “public interest, con- 
venience, and necessity” is, by statute and decision, the proper and 
indeed the supreme determinant in such cases, there is not any edict 
or rule of law prescribing an absolute, automatic disqualification, in 
all future proceedings in the case, of applicants guilty of any wrong- 
neta It might be possible, for example, to find in a case that an 

ican 


a) t guilty of misconduct—after full consideration by the 
Cosinssiion 2 of Sil relevant factors, financial, technical, experience, 

lanning, and the numerous other requisite qualifications that enter 
into the question, but including also consideration of the misconduct 
ttself as adversely reflecting upon the character of the applicant 
and as hereinafter discussed—would nevertheless be the party that 
would furnish the best television service, in all its important pur- 
poses of education, entertainment, and information, to the people of 
the community in which the station was to operate, and thereby best 
serve the “public interest, convenience, and necessity.” It is, of 
course, true, as applied to the present case, that the more important 
public policy, as contrasted with mere practical considerations of the 
public interest, demands that tampering with the integrity of a Com- 
missioner of a Federal cy acting in a quasi-judicial capacity 
cannot be tolerated, that all must be made to realize that they cannot 
agen win by such tactics, and that an applicant for a grant 

rom any such agency of a permit, license, or other privilege who 
has been guilty of such misconduct cannot be allowed to obtain any 
advantage or to profit by his wrongdoing, nor suffered to enjoy the 
fruits of his transgression. It is for this reason, above all others, 
that Public Service Television is now to be penalized by a revocation 
of the permit which was previously awarded to it. 

This brings us to the part of the final question pet by the Com- 
mission, namely, whether the conduct of any applicant herein, even 
if not working an absolute disqualification, has been such as to re- 
flect adversely upon such applicant from a comparative standpoint. 
The answer is decidedly in the affirmative, for in a comparative hear- 
ing the character of an applicant, measured by its past observance of 
mo! ethical, legal, ant professional rules of conduct, is an ex- 
tremely important factor to be considered in the determination of the 
question as to its fitness best to serve the “public interest, convenience, 
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and necessity”: Master v. United States, 70 F. 
332 TS. 749) ; KFEB Broadcasting Association, 
Radio Commission, 47 F. 2d 670, 672; I 

v, Federal Communications Commissi 
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improper for that p' 
nized and public processes 
pose Robert F. Jones, but there is no ev 
was actually done by Jones in that regard. He did, however, com- 
mit an indiscreet and imprudent act in that he sent to issi 
Craven a brief of argument in favor of North Dade Vid 
at a time after the final decision had been handed down but 
itions for rehearing subsequently filed by North Dade Video and 
B. Wilson had been acted on by the Commission: Commissioner 
Craven, however, had told Jones. that he did not intend to partici- 
pate in the proceedings and he did not in fact participate or vote 
tn connection with the consideration or dismissal of those petitions. 
4. The pressures exerted on Commissioner Mack as aforesaid were 
the more difficult of resistance on his part because of the fact that 
they were exerted by close friends, political sponsors, in the 
case of Whiteside, by one who, from time to time through many 
years, had made and was continuing to make loans to him of con- 
siderable sums of money and also substantial gifts, some of them 
after Mack had become a member of the Federal mmunications 
Commission and while the decision in the channel 10, Miami, case 
was ares 
5. National Airlines, Inc. Public Service Television, Inc., and 
WKAT, Inc., directly or indirectly secured, aided, confirmed, rati- 
fied, and knew of the improprieties committed by their respective 


emissaries. 

6. Commissioner Mack, by reason of the facts thus stated, was ren- 
dered wholly unable to participate and vote with freedom and im- 
partiality in the said proceedings. 

7. Commissioner Mack did participate in the said proceedings and 
did vote in the final decision in favor of the award of the construction 
permit to Public Service Television, Inc., 
and the following 


CONCLUSIONS OF LAW 


1. Commissioner Mack should have disqualified himself from parti- 
cipating and from voting in the p’ ings which resulted in the 
award of the construction permit for channel 10, Miami. 

3. Commissioner Mack not having disqualified himself, and whether 
or not his vote in the final decision was decisive, the award of the con- 
struction permit for channel 10, Miami, is voidable, and should be 
revoked and set aside because the applicants did not have a hearing 
before an impartial tribunal, but one in which a member of the 
Federal Communications Commission had been subjected to improper 
influence, and, under such circumstances, his influence in turn upon 
the other members of the Commission cannot be measured and 
determined. . : - 

3. None of the applicants in these proceedings is automatically dis- 
qualified to receive a grant of its application but, while not of an 
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pecsavge disqualifying character, the improper conduct of a) 
stated reflects. such a ard 


Accordingly, It is ordered, This first day of December 1958, that, 
unless an appeal to the Commission from this initial decision is taken 
by any of the parties, or the Commission reviews the initial 
on its own motion in accordance with the provisions of section LIES of 
the rules, the grant of the construction permit for channel 10, Miami, 
Is hereby revoked and set aside; further proceedings to be had by the 
Commission on its order. 
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WEAT, Ixc., er at, Docker Nos. 9321, 10825, 10826, 10827 : 
Petition of North Dade Video, Inc. for reconsideration of Commission 
decision of July 14, 1960 (29 FCC 216), and for comparative consideration 
with L. B. Wilson, Inc., for construction permit ; denied. 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasurnoton 25, D.C. 
WKAT, Inc., Mian Beacu, Fria. 
Docket No. 9321 


L.B. Wuson, Ixc., Mrasn, Fra, File No. BPCT-399 
Docket No. 10825 
Norrs Dave Viweo, Inc., Mrasa, Fua. File No. BPCT-1645 
Docket No. 10826 
Poustuic Service Terevision, Ixc., Mramn,| File No. BPCT-1685 
Fra. Docket No. 10827 
For Television Construction Permit File No. BPCT-1792 
(Channel 10) 
Inre Applications of 


Memoranpum Orrion anD ORDER 
‘(Adopted November 2, 1960) 


By tHe Cosmassion: 


CoxmaisstonEr LEE DISSENTING AND ISSUING A STATEMENT} 
CosmassioNErs CRAVEN AND KING NOT PARTICIPATING. 


1. The Commission has under consideration (a) Petition for re- 
hearing and reconsideration (of Commission decision, July 14, 1960, 
29 FCG 216), filed by North Dade Video, Inc., August 12, 1960; (0) 
reply of the General Counsel, filed August 24, 1960; (c) opposition of 
L.B. Wilson, Inc., filed August 25, 1960. 

2. Petitioner requests the Commission to rehear and reconsider its 
decision, revoke and set aside said decision insofar as it determines 
that North Dade Video, Inc., is unfit to become a licensee of the Com- 
eg take steps to pee a comparative hearing between 
North e Video, Inc., and L. B. Wilson, Inc. 

3. In support thereof, petitioner argues that the evidence does not 
support the Commission’s crucial determination that ex-Congressman, 
ex- issioner Jones was hired by petitioner to exert extra- 
adjudicatory pressures in a case in hearing, and, in fact, compels the 
opposite finding and conclusion” We have carefully reviewed 
portions of the Compton and Jones testimony cited by petitioner, as 
well as their testimony as a whole, and our evaluation of such testi- 


2Nelther the examiner nor the Commission has ever found that an overt act was per 
formed, and we have disregarded arguments relative thereto. 
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rulings on exceptions. 
5. Petitioner further claims that the exculpatory evidence of Com; 
ton and Jones, under oath and uncontradicted, must be believed. 
naneiee ae ee ee rohan! ewig 
not agree (par. 3, supra testimony was exculpatory. Never- 
assuming, ‘hat the tankers ‘wan Grek > pe- 
titioner, in citing Chesapeake & Ohio Ry v. Martin, 283 US. 209, 216, 
73 L. Ed. 983, 51 S_ Ct. 453 (1930), for the legal proposition above 
stated, quotes : 
° °° but * © © jury * * © [may not] disregard his testimony, where from 
mo reasonable point of view is it open to doubt. * * * Its eccuracy was not 
controverted by * * * circumstences, directly or inferentially * * * {is}. 
but we cannot agree with petitioner that the record as a whole and the 
inferences therefrom complies with the underscored conditions 


precedent. 
6. A last argument advanced by petitioner is to the effect that in our 
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plied to re an inference of bribery or blackmail,? we consider 
irrelevant. point is that the record and a inferences 
therefrom do support the inference which the ission did draw ; 
viz: that Jones was hired to exert extra-adjudicatory pressures. Upon 
2 review of the entire record, we deem the sanctions im in the 
respective cases to have been appropriate to the cul ility of the 
parties concerned. 

7. The Commission is further of the opinion that the arguments 
of North Dade have been adequately set forth and that oral argument 
would serve no useful purpose. 

Accordingly, Jt is ordered, This 2d day of November 1960, that the 


—— for zebaaring Sha nsideration and oral argument of North 
le Video, Inc., Js denied. 


DISSENTING OPINION OF COMMISSIONER ROBERT FE. LEE , 


I would grant the petition for reconsideration filed by North Dade 
Video to the extent of holding that its conduct was not such as to 
absolutely disqualify it from receiving an award, but that such con- 
duct should re adversely upon it a copie 

In my opinion, the record will not support the ission’s action 
as it affects this applicant. It is true North Dade employed Mr. 
Jones to seek support for its cause on the Hill, but there is no evidence 
that anything improper was actually done by him. While the appli- 
cant may have had some evil intent (and the evidence on this point is 
not conclusive), such intent never came to fruition. In sum, the 
ner drawn by the majority do not flow from the evidence of 
Teco! 

Furthermore, I cannot square in my mind the manner in which 
North Dade has been here with the manner in which the Com- 
mission treated WHDH as a result of the activities of its Me arian 
tives in the Boston Channel & case. Cf., WHDH, Inc., 29 FCC 204, 
211-212 (1960). The differing treatment under similar circumstances 
1s not j 


* Petition, p. 4, par. XI. 
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WHDH, Ixc., rr at. Docxer Nos. 8739, 11070, 11072, and 11073: 
WHDH petition for rehearing; denied. Jurisdiction on remand; moot. 
Sufficiency of evidence ; considered. 
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasurxcrton 25, D.C. 


In re Applications of P 
WHDH, Ixc., Bosrox, Mass. Docket No. 8739 
File No. BPCT-248 
Greatrr Bosrox Texeviston Corp., Bosron,| Docket No. 11070 
Mass. File No. BPCT-1657 
Docket No. 11072 
File No. BPCT-1844 
Docket No. 11073 
Tox, Mass. File No. BPCT-1854 
For Construction Permits for New Tele- 
vision Station {Channel 5) 


Memworanpcm Orrxtox axp Onper 
(Adopted November 1, 1960) 


By tue Comausston: Cosmrssioner LEE DISSENTING AND ISSUING 
SEPARATE views; Cosrissioners CRAVEN aND KING Nor PARTICIPAT- 
ING. 

1. The Commission has for consideration a petition for rehearing 
of its decision of July 14, 1960, filed by WHDE Inc., on August 15, 
1960, together with pleadings filed in response thereto. 

2. We shall not address ourselves to that portion of the petition 
directed to our jurisdiction to vacate the WHDH grant, for that ques- 
tion has been rendered moot by the action of the U.S. Court of Ap- 
— for the District of Columbia taken on October 7, 1960, in Mass. 

‘ay Telecasters v. FCC, appeal No. 13,896, et al. 

3. The WHDH contention that the record does not support the 
Commission’s conclusions adverse to it is based on no facts not previ- 
ously considered by the Commission. WHDH relies essentially on 
the argument that the facts of record do no more than create a 


as adequate to support a 
conclusion,” Universal C CRB Sto US. 474. We 


do not pe that the 

picion of wrongdoing. 

stantial —— — i our decision rt ony 1960. Noth- 

ing presented in the WHDH petition us that our i 

thecoin relative to WHDH were in ao one 
2 FCC. 
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(i) 


APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED* 
WSO. 13,715 
In a comparative hearing on competing applications of appellant 


and intervenor, the wholly-owned subsidiary of REIS Airlines, for 
Channel 10, Miami. . . | 


1. Where Appellant prior to final decision alleged new evidence 
including sworn testimony of the president of National Airlines that it 
faced financial "ruin", did the Commission err by: _ 


(a) Refusing to reopen the record to consider the effect of 
this evidence on Intervenor's comparative and financial qualifi- 
cations ? 


(b) Concluding, despite this testimony, that National Air- 
lines was in such a "state of stability" that its president could 
and would spend 75% of his time on Intervenor' s television 
operation? 


2. Does a television grant to a wholly-owned subsidiary of a 
certificated airline disserve national air transportation policy and the 
public interest, convenience and necessity, and did the Commission 
give adequate consideration to this issue? | 


3. Did the Commission err in its final decision by failing to 
weigh adversely to Intervenor wilful and other violations of federal 
law by its president and its parent, National Airlines? 


4. Did the Commission make adequate findings and conclusions 
on all the significant points of difference between the parties, and was 
its evaluation of these factors erroneous? | 


————— | 
Questions stipulated by parties and approved by this court by Order dated November 6, 1957. 
Counsel for Commission and Intervenor do not concede the correctness of any factual or legal premises 
iitplicit in questions. ! 
| 


(ii) 
No. 14,021 & 14,170 


When the Commission dismissed Appellant's protest and petition 
for reconsideration of the grant of Intervenor's application for modifi- 
cation of permit. . 


1. Did Appeliant have standing to protest and seek reconsidera- 
tion of the grant of the modification application? 


2. Did the Commission err, in view of Appellant's substantive 
allegations, by refusing to designate Intervenor's application for modi- 
fication of permit for hearing and order further hearings in the com- 
parative proceedings ? 

3. Did the Commission err in failing to consider certain of 
Appellant's substantive allegations including a charge that the contract 
on which Intervenor’s modification application was based was in viola- 
tion of antitrust laws? 


4. Where intervenor refused to disclose to the Commission the 
full terms of its contract to purchase the facilities of WGBS-TV but 
thereafter disciosed the terms to this Court, 


{a) did the disclosure reflect that Intervenor had misrep- 
resented fact to the Commission in its modification application, 
and 


{b) did the disclosure reflect a violation of the Commis- 
sion’s duopoly and multiple ownership rules and policy, and 


{ce} if so, should the Court exercise its equitable powers 
to remand the case to the Commission? 


APPELLANT’s STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT oie def keg Tee Ske 
STATEMENT OF THE CASES oy rel eared ope 
STATUTES INVOLVED = ei eh heytene 
STATEMENT OF POINTS SPAS ee 
SUMMARY OF ARGUMENT ok Gel © coh Ve 
ARGUMENT Per yntekt heb fehl heats te)! 703 de 

I. No. 13,718 + 5 2 5 3 4 5 


A. The Commission Erred In Refusing To Reopen 
The Record To Consider New Facts Which Bore 
Adversely On PST‘s Qualifications, And In 
Adopting A Final Decision Premised On 
Conclusions Contradicted By Such New Facts 


1. Preliminary Statement ~ 5 5 5 


2. The Commission's Decision Was Erroneously 
Premised On the Stability and Self-Sufficiency 
of National Airlines and Baker's Resulting 
Freedom to Spend All His Time on PST’s 
Affairs so fo ] Ss 


The Facts Set Out in Appellant's Petition 
Completely Undercut the Basis of the 
Commission's Comparative Preference of 
PST 5 oo oS 5 3050 ls 


4. Appellant's Petition to Reopen the Record 
Was Timely Filed Ss op sg 5 


The Commission Erred in Failing to Weigh 
Baker's and National's Wilful Violations of 
Federal Law Against PST . . . . . 


TAS 02TH Serene ater ce. gan eee ue 


The Commission Erred in Holding that Appellant 
Did Not Have Standing As An Unsuccessful 
Applicant Or As An Existing Licensee Within 
The Meaning Of Sections 309 (c) and 405 of 
The Act to Protest Or Ask For Reconsideration 
Of The Grant Of PST's Application For 
Modification Of Permit att A Fe aol otek we; 


The Commission Erred In Failing To Consider 
Certain Serious Substantive Allegations Set 
Out In Appellant's Protest poe lceltante 


The Court Should Exercise Its Equitable Powers 
To Remand The Case To The Commission 
Inasmuch as PST's Disclosures To This Court 
Reflect That PST Misrepresented Vital Facts 
To The Commission In Its Modification 
Application oipntve Geese ie pn emer 


CONCLUSION enenhe pene Ne ti letan eka eles 
APPENDIX Gro) ee 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,718 


WEKAT, INC., 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
PUBLIC SERVICE TELEVISION, INC., 
Intervenor. 


No. 14,021 
WKAT, INC., 


Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
PUBLIC SERVICE TELEVISION, INC., 
Intervenor. 


No. 14,170 
WKAT, INC., 


Vv. i 
| 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
PUBLIC SERVICE TELEVISION, INC.., 
Intervenor. 
| 
APPEAL FROM THE FEDERAL COMMUNICATIONS COMMISSION 


2 
JURISDICTIONAL STATEMENT 


WKAT. Inc. , Appellant, presents three appeals, consolidated by 
this Court, ali pursuant to Section 402 (b) of the Communications Act of 
1934, as amended { 48 Stat. 926 (1934), 66 Stat. 718 (1952), 47 U.S.C. 
402(b) }] from four orders of the Federal Communications Commission 
("Commission") resulting from a comparative television proceeding 
and events related thereto: 


1. Case No. 13,718 is an appeal from 


(a) Commission order of February 7, 1957, which denied 
Appellant's application for a construction permit for a new tele- 
vision station to operate on Channel 10 in Miami, Florida, and 
which granted the competing application of Public Service Tele- 
vision, Inc. ("PST"); and 


(b}) Commission order of February 7, 1957, which denied 
Appellant's petition to reopen the record for consideration of 
important new facts bearing on PST's financial and comparative 
qualifications.” 


2. Case No. 14,021 is an appeal from a Commission order of 
June 27, 1957, dismissing Appellant's "Protest and Petition for Recon- 
sideration” directed to Commission action of May 1, 1957, granting 
without hearing an application by PST for modification of its construc- 
tion permit for Channel 10. 


3. Case No. 14,170 is an appeal from a Commission order of 
September 13, 1957, denying Appellant's petition to designate PST's 
application for modification of construction permit for hearing and 
consolidate it with further hearings in the comparative proceeding: 


Notice of Appeat filed February 15, 1957. 


Notice of Appeal filed July 16, 1957. 
Notice of Appeal filed Cctober 10, 1957. 


STATEMENT OF THE CASES 
No. 13,718 


On December 30, 1953, the Commission designated the mutually 
| 
exclusive applications of Appellant, PST, and two other parties, for 
construction permits for new Serene stations to operate on Channel 


10, Miami, for hearing (R. 4436 y2 | 


Appellant, a Florida corporation, is the licenspe of standard 
broadcast radio station WKAT and frequency modulation station, 
WKAT-FM, both located in Miami Beach, Florida. Mr. A. Frank 
Katzentine, a Miami area resident since 1925, is the president, a 
director and the sole stockholder of Appellant. WEAT, under Mr. 
Katzentine's direct supervision, has served the Miami Beach area 
since 1987, WKAT-FM since 1947 (R. 4439). | 


PST, Intervenor, is wholly owned and controlled by National 
Airlines, Inc.; both are Florida corporations. George Baker, presi- 
dent and director of both National and PST, holds 16.7% of National's 
stock. The only other stockholders who hold 3% or more of National's 
stock are three New York brokerage houses which hold, in the aggre- 


gate, roughly 20% of National's stock (R. 4453-4). | 


On March 30, 1955, Hearing Examiner Herbert Sharfman, after 
36 days of hearings, released his initial decision (R. 4037-4126) 
awarding the grant to Appellant (R. 4126) after concluding that: 


(a) Appellant had a '"clear lead' in the composite considera- 
tion of local ownership, civic participation, and integration of 
ownership and management" (R. 4114-5) -- Mr. Katzentine's 
participation in Miami civic affairs was characterized as 
"outstanding". (R. 4113), 


Pursuant to stipulation by parties, approved by this court by Order of November 6, 1957, record 
references will be to the original record. In conformity with the pagination in such record, hearing 
transcript pages will be cited as“R. Tr. ", allotherpagesasR.  ~. 
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(b) “WKAT was sensitive to a representative variety of the 
community's activities and conscientiously attempted to play a 
significant role in its life’ (R. 4115); and, after a consideration 
of all facets of WKAT's programming history, that its "broad- 
cast history is a meritorious one " (R. 4116). 


(c) PST’s “total qualifications as a television applicant do 
not equal those of WKAT, already revealed in its long broadcast- 
ing record in the community " (R. 4125). 


After the filing of exceptions and briefs by the losing applicants, 
oral argument was held before the Commission in July, 1955 (R. 4438). 
The Examiner's decision was supported at the oral argument by Appel- 
lant and the Commission's Broadcast Bureau. 


On February 1, 1957, Eastern Air Lines, Inc. filed a petition to 
intervene in the Commission proceedings and requested that the record 
be reopened. Eastern alleged that it was a competitor of PST's parent, 
National, and that a grant to PST would cause Eastern irreparable 
economic injury (R. 4393-9). 


On February 4,' Appellant filed a petition to enlarge the issues 
and reopen the record to inquire into the financial qualifications of PST 
and to reassess PST’s comparative qualifications in view of recent 
statements by its President that PST's parent, National Airlines, 
{PST’s sole financial source) was facing financial ruin because of new 
competitive service on its only profitable passenger route (R. 4406-19). 
Appellant pointed out that: 


(a) On January 9, 1957, Northeast Airlines, Inc. had insti- 
tuted airline passenger service, pursuant to a Civil Aeronautics 
Board certificate, on the New York - Miami route, the route 
which had been National's principal source of revenue (R. 4407); 


(b) National had contested the issuance of this certificate in 
a formal proceeding before the CAB; National made an extensive 


5 


showing in that proceeding, and Baker, president of National and 
PST, had in sworn testimony asserted that the Northeast invasion 
of this crucial route would cause the financial "ruin" of National 
and force its return to subsidy status: that asa result the gov- 
ernment would have to pay National from 5.4 to 8.5 million 
dollars in annual subsidies (R. 4407-12): 


Appellant further alleged that the prediction of National's ruin 

to the CAB had a direct bearing on National's claim of self-sufficiency and 
subsidy-free status to the FCC (R. 4411); that Baker's FCC commitment to 
devote 75-100% of his time to the television station would, if carried 

out, deprive National of Baker's services at a time when he, himself, 
swore that the airline faced financial disaster (R. 441 5); and that 
National's statement to the CAB that it would require from 5.4 to 8.5 
million dollars in annual subsidy if a new certificate for the New York- 
Miami route were issued reflected upon PST's financial and compara- 
tive qualifications before the FCC (R. 4407-9). Appellant again raised 
the questions it had urged at the hearing: that a grant of PST's applica- 
tion would not serve national air transportation policy or the public 
interest (R. 4410-17). 


On February 4 and 5, PST submitted pe to Eastern's 
Appellant's petitions. On February 7, the Broadcast Bureau requested 
additional time to respond to Eastern's petition (R. 4429-30). On 
February 7, without ruling on this request, without awaiting the Broad- 
cast Bureau's response to either petition, and without permitting either 

| 
Appellant or Eastern an opportunity to reply to PST's oppositions” the 
Commission, Commissioner Bartley dissenting, denied both petitions 
on the grounds that they were untimely and without merit (R. 4432-3). 
a (Appellant further alleged:) In support of its showing National stated that 73 percent of its revenue 
came from Florida long-haul traffic and 27 percent from all other traffic; that in 1954, the New York- 
Miami route was National's only profitable route; it showed, according to National “a profit of $6.7 
million and all other services showed a loss of $3.3 million leaving a net of $3. 4 million”. National 
estimated that the certification of Northeast on this route would divert $6 to) is. 5 million in revenue from 
National. (R. 4407-12). | 


2 As provided for by Section 1.730 of the Commission's rules. 1 RR 51:36S. 
| 


On the same day, the Commission by a four-to-two vote adopted 
its final decision, reversed the Examiner, granted PST's application 
and denied that of Appellant (R. 4436-4541). Notwithstanding Baker's 
and National's claims that the airline was now facing new and ruinous 
competition, the Commission asserted as the foundational premise 
of its comparative preference of PST, that "the affairs of National 
Airlines . . . are now in such a state of stability" that Mr. Baker 
could and would spend "75 percent of his time” on the day to day affairs 
of the proposed television station “while continuing as chief officer of 
National Airlines". The Commission's acceptance of these key pre- 
mises (i.e. , National’s stability, and flowing therefrom, its president's 
ability to spend practically all of his time on PST's television operation) 
not only provided the basis for the one single significant factor in which 
PST was found superior to all other applicants, integration of owner- 
ship and management, but it also provided the foundation on which the 
Commission gave significant decisional weight in the other areas of 
comparison to Mr. Baker's local residence, civic participation, busi- 
ness interests and “substantial executive experience”. (The findings 
and conciusions which bear out these assertions are set out in the 

Fully 18 months had passed since oral argument of the case. 


- Appellant filed a Notice of Appeal and Motion for Stay of the Commission's Orders of February 7 
with this Court on February 1S. The Motion for Stay was denied on March 7. 
3 Integration 
Finding <9 (R. 4454-5): ~Mr_ Baker has had no broadcast experience, but he expects to devote 75 
percent of his time to’ the day-to-day operations of the proposed television station, while 
continuing as chief officer of Nationa! Airlines. ~ 
se se i 


“Mr. Baker feels that as a seasoned ny. National Airlines does not require the close 
SSS SS SS 


Conclusion 27{R. 4527}: ~The integration of ownership with management which is represented by 
wa Baker. . .~. 


“Mz. et cgtaincosaataacssat ensnasoes: to-day basis . . . in the 


the Nationa] Alriines, of 
a state as to a time 


-| . Mr. Baber woul’ devote 75 percent of his time implementing the 
aad srvising and oli —— ee 
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The Commission also concluded that PST had made a creditable 
showing in all comparative factors and refused to make any adverse 
conclusions against it or any of its principals (R. 4539), even though it 
found, and the record reflected, that National, and Mr. Baker person- 
ally, had wilfully violated the Civil Aeronautics Act on several occa- 
sions. Thus: 


The National-Caribbean-Atlantic 
Control Case 


In a decision of March 1, 1946, the Civil Aeronautics Board dis- 
approved National's acquisition of control of Caribbean-Atlantic Air- 
lines, Inc.; found that National and Mr. Baker, personally, had wilfully 
violated Section 408 of the Civil Aeronautics Act [52 Stat. 1001 (1938), 


54 Stat. 1235 (1940), 49 U.S.C. 488] by acquiring control of Caribbean 
without Board consent; ordered the return to Caribbean stockholders of 


shares deposited by them with National; and disapproved an agreement 
between the companies for the leasing of aircraft and furnishing of 


Footnote 3 (Cont'd. from p. 6) 
Mr. Katzentine would perform essentially the same functions in retation to the WKAT television 
endeavor, but with his other business interests and multiple AM, FM and TV duties, it is not 
apparent that he would be in a position to give as much time to television as Mr. Baker. Both 
are controlling figures in their respective applicants . . ..-Mr. Baker has been shown. ~ . to 
have an outstanding pioneering record in business, indicating an executive capacity in more 
unusual degree; one which . . . would be adaprable and beneficial to. . . responsibilities 
Mr. Baker proposes to assume in Public Service.” (Emphasis supplied) 


Conclusion 30 (R. 4528): Mr. Katzentine’s local civic record is extensive! but not more so than the 
combined records of Messrs. Baker and Scott. Giving due considération to the kind of 
integration, the amount thereof, and the attributes of the principals, the comparison is even 
until one further matter'is weighed; the conclusion reached, saa as to Mr. Katzentine’s past 
exercise of responsibility as an integrated principal in relation to the practices of WKAT. The 
relevance of this matter is clear. It diminishes the quality of integration otherwise creditable 
to WKAT, Inc., since the foundation of this factor is the assurance it lends that programming 
proposals in the public interest will be effectively administered. A distinct preference is 
awarded Public Service over WKAT, and over North Dade. 

Local Residence | 

Conclusion 16(R. 4524): “An appraisal of Public Service must take into gonsideration the guiding 
influence of G. T. Baker, just as in the case of WKAT that of Mr. Katzentine is considered. 
Superficially the difference in stockholdings as between Mr. Baker and Mr. Katzentine might” ° 
be thought to be a matter of considerable weight. However, when the position held by Mr.- 
Baker with respect to National Airlines over a great many years is considered, the fact that his 
stock represents a far greater individual stockholding than that of any of the other 4, 000 stock- 
holders of National Airlines, and when there is considered also the position Mr. Baker is to 


occupy in Public Service, the difference becomes less real.” (Emphasis supplied) 
Experience | 
Conclusion 39 (R. 4530): Public Service's showing takes its strength from the several years of broadcast 


experience of Mr. Gibbs, the forceful executive record of Mr. Baker who will be its President 
- - .”. (Emphasis supplied) 


personnel by National. National-Caribbean-Atlantic Control Case, 
6 Civil Aeronautics Board Reports, Economic Cases, 671: 


The wilful disregard of the provisions of the Act by Mr. Baker 
and National was pointed up by the following language in the Board's 
decision (pp. 680-2): 


"The testimony shows that both parties [ Powelson 
of Caribbean and Baker of National] knew that 
approval of the transaction by the Board was re- 
quired and purposely did not condition performance 
of the acquisition agreement upon obtaining such 
approval. Mr. Powelson specifically testified 
that he was unwilling to negotiate the transaction 
on a conditional basis and insisted that the ac- 
quisition agreement be made final and irrevocable 
upon his tender of Caribbean stock in exchange for 
the National stock. Mr. Baker acceded to this 
demand and bound National to issue its stock with 
the understanding that should the Board disapprove 
the transaction and issue a divestiture order it 


agreem 
that the Board should approve the acquisition was 
not accidental. 


“Whatever intentions these responsible represen- 
tatives of National and Caribbean might have had, 

it is clear that they were aware that the agreement 
for the acquisition of control and performance 

under it might be violative of the Civil Aeronautics 
Act and that they were willing to proceed in the 

face of that awareness in order to conclude a 
transaction in which they could not otherwise concur. 


2 Cfficia? notice taken by the Commission, Fdg§.178 (R. 4513-4). Further references will be to the 
pages of that decision. 
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| 
Their action must in the circumstances be deemed 
to have been committe an 
as those words are used in the Act." (Emphasis 
supplied) 


In reviewing this wilful violation, the Board found that (p. 682): 


"The attitude and conduct of the management of 
both companies in this transaction are inconsist- 
ent with the objectives of the Act and not condu- 
cive to the best development of the air transporta- 
on 5 e le ve au on to 
acquire control of another air carrier is expressly 
contingent upon obtaining approval of the Board, 
and if approval of acquisitions of control were to 
be accomplished widely in the manner sought to 
be employed here our efforts toward the proper 
administration of the Act from the long-range 
point of view would be hampered, with an attend- 
ant. substantial menace to the public. Therefore, 


we will not countenance the continuing wilful vio- 
lation by National."' (Emphasis supplied) | 
| 


The Board found, in addition to the wilful violation of the Act, 
that the acquisition would not have resulted in a sound air transporta- 
tion system (p. 677); that the agreement resulted in an inequitable dis- 
tribution to Caribbean's minority stockholders (p. 680), and that 
National was paying an excessive price for the Caribbean stock which 
would come out of the pockets of the traveling and investing public 
(p. 682). 


Key West Violation 


| 
As found by the FCC (R. 4513) ! 
"National Airlines cut down its round-trip 
schedule to Key West from its certificated tour 
[four flights a day] to one flight a day, on January 
1, 1954, because the Key West airport authorities 
had imposed a $1 head tax on passengers, |. . . 
It appears from the record that the schedule was 
actually reduced on January 1 without prior approv- 
al of the CAB, and without the 10-day advance 
notice to the Postmaster General required by 
Section 405 (e) of the Civil Aeronautics Act." 


10 
On March 24, 1954 the Assistant Postmaster General wrote 
G. T. Baker with reference to this violation and informed him that the 
"Department cannot countenance such violation[s] " (R. Tr. 5012-13), 


This action was taken at the beginning of the Key West winter 
tourist season and National did not resume full service until April, 
1954 (R. Tr. 5144), at the end of the tourist season (R. Tr. 5141). 


The Aerovias Affair 
As found by the FCC (R. 4514): 


“On March 15, 1954, the Compliance Attorney 
of the CAB filed with the Board a petition for en- 
forcement based on an alleged violation of section 
407 (c) of the Civil Aeronautics Act because of an 
undisclosed interest in Aerovias International, a 
Cuban corporation. 

“The parties (Mr. Baker, National Airlines 
and the Compliance Attorney) filed a stipulation 
for dismissal, in which it was asserted that 
National Airlines had discontinued all dealings 
with Aerovias, that Mr. Baker had disposed of 
his stock holdings in Aerovias, that National Air- 
lines did not and would not hold any interest in it, 
and that the substantive relief sought in the peti- 
tion had been accomplished." 


No. 14,170 


On April 5, PST filed an application to modify its construction 
permit, requesting authority to change the location of PST's trans- 
mitter site, to specify interim studios, to change power, antenna and 
make other equipment changes -- all occasioned by the purchase of 
the studios, tower, transmitter site and related transmitter and studio 


equipment of WGBS-TV, Miami from Storer Broadcasting Company 
(R. 2, 3, 9-12), 


On Apri! 15, Appellant opposed PST's application and requested 
that it be set for hearing and be consolidated with further hearings in 


1 
This citation is to the record in case No. 14, 021. 
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the comparative hearings (R. 7925-39). In support Appellant alleged 
that the application would effect a substantial change in PST's hearing 
proposals including its studio plans, cost of construction and operation, 
staffing and programming. That notwithstanding this fact, PST had not 
filed a new or amended financial, programming or staffing proposal. 
Further, that since PST had refused to disclose the terms of its pur- 
chase contract with Storer -- which resulted in WGES-TV going off the 


air -- a hearing was necessary to ascertain the facts (R. 7925-39). 


On May 1 -- and even though PST still refused to disclose the 
terms of the Storer contract which resulted in the elimination of an 
existing television service -- the Commission denied Appellant's peti- 
tion, granted PST's application and informed Appellant that insofar 
as its petition requested "other relief", it would be considered ata 
later time (R. 81-2 ); | 

On September 13, the Commission issued its order (adopted by 
a three-to-two vote, Commissioners Hyde and Bartley dissenting) 
denying Appellant's petition and refusing to force PST to make a 
current financial sows, or disclose the terms of its contract with 


Storer (R. 7989 -99)° 


Inasmuch as all of the questions presented by iz appeal are 
adequately presented by the appeal in Case No. 14,021 » which follows, 
no argument will be specifically addressed to the errors in this 
Commission order. | 


No. 14,021 


Meanwhile, on May 31, 1957, Appellant filed a protest and 
petition for reconsideration of the Commission's action granting PST's 


modification application (R. 83-105), alleging that: | 
= This citation is to the record in case No. 14, 021. 


2 Appellant filed its Notice of Appeal from this order on October 10, 1957. 
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a. Appellant was a party in interest to and aggrieved by 
the grant both as an unsuccessful applicant for Channel 10 and 
as an existing radio station operator in Miami (R. 83-7). 


b. The modification application made substantial changes 


in the proposals upon which the Commission's original grant to 
PST was made (R. 88-94, 101-2). 


c. PST was not financially qualified to construct and oper- 
ate the television station because the modified proposal sub- 
stantially increased PST's construction and operating costs and 
because not only had PST failed to demonstrate its ability to 
meet such costs, but National Airlines, the proposed source 
of all PST's finances, was, according to its president, facing 
financial “ruin” and a return to subsidy status (R. 88-94). 


@. It would not serve national television or air transporta- 
tion policy to allow an airline facing a return to subsidy status 
to construct and operate a television station through a wholly- 
owned subsidiary (R. 95-100). 


e. Based on representations made by National Airlines to 
the CAB, there was a substantial question as to whether PST 
and National's president, Mr. G. T. Baker, knowingly misled 
the Commission in his testimony that he would devote 75% to 
100% of his time on the affairs of PST -- the critical premise 
of the Commission's preference of PST over Appellant (R. 94-5). 


f. The PST-Storer contract -- which PST never disclosed 
to the Commission -- whereby PST acquired the physical assets 
of WGBS-TV, Miami, was in contravention of Section 1 of the 
Sherman Act [26 Stat. 209 (1890), 50 Stat. 693 (1937), 15 U.S.C. 
1] and Section 7 of the Clayton Act [38 Stat. 731 (1914), 

15 U.S.C. 18],| in that it resulted in the removal of a television 
competitor, WGBS-TV , unreasonably restrained trade and 


13 


substantially eoeecnc competition in violation of the antitrust 
laws (R. 102-3). | 
Notwithstanding Appellant's allegations, PST still refused to dis- 


By order released July 3, 1957 [ Commissioners Bartley and 
Craven dissenting and Hyde abstaining], the Commission dismissed 
Appellant's protest and petition for reconsideration without any discus- 
sion or consideration of the merits of Appellant's substantive allega- 
tions on the sole ground that it lacked standing (R. 131-5), 


close the terms of the Storer contract. 


In fact, at no time has the Commission ever considered the vali- 
dity or force of allegations "e"' (possible misrepresentation by Mr. 
Baker) and "f" (the secret PST-Storer contract is in violation of the 
antitrust laws) set out immediately above. : 


Appellant filed a notice of appeal and motion for stay of the Com- 
mission's order of July 3, with this Court on July 16. In response to 
Appellant's motion, which called the Court's attention to the problems 
generated by the undisclosed PST-Storer contract, and the need for a 
full investigation of its secret terms, PST finally disclosed the full 
text of the contract to this Court. | 


This disclosure showed that under the terms af the PST-Storer 
contract, Storer had extended $500,000 in credit to PST on the facilities 
purchased, payable in five $100,000 installments with interest, over 
a five year period. The form or provisions of the five promissory 
notes covering these installments have never been disclosed to this 
Court or the Commission. | 


Paragraph 4, Section III of the Commission's form filed by PST 
for modification of its permit required a full disclosure as to any 


1 Although WGBS-TV went off the air, Storer still retained the permit for te station. 


2 See Exhibit “F” to “Intervenor's Answer to Motion for Stay” filed with this Court on July 23, 1957 


in No. 14,021, | 
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persons furnishing “funds, property, service, credit, loans , donations , 
assurances, or other things of value, or will assist in any other man- 
ner in financing station.” (Emphasis supplied)’ As to each such per- 
son PST was obligated to file a description of the financing furnished, 
a “verified copy of the agreement” and a disclosure of such person's 
other business and financial interests.” These disclosure requirements 
clearly applied to the PST-Storer contract. Yet none of the required 
disclosures were made by PST in its application. 


Further, and notwithstanding the fact that PST had previously 
represented that all necessary funds were to be supplied by National 
in its modification application that its new proposal did not effect a 
substantia! change in its financing plans (R. 2), In view of Storer's 
$500 ,000 creditor relationship to PST, this representation was clearly 
contrary to fact. 


STATUTES INVOLVED 


The pertinent provisions of the Communications Act of 1934, as 
amended, are set out in the Appendix. 


STATEMENT OF POINTS 
Case No. 13,718 


A. The Commission erred in refusing to reopen the record to 
consider new facts which bore adversely on PST's qualifications, and 
in adopting a final decision premised on conclusions which were contra- 
dicted by such evidence. 


1. The Commission's decision was erroneously based on 
the claimed stability and self-sufficiency of National Airlines, 
and Baker's (alleged) resulting Freedom to spend all his time 
on the operations of National's television subsidiary, PST. 


2 1 BR, Pam Dl, Forms, p. 110 


2 wie. 
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2. The facts set out in Appellant's petition to reopen the 
record destroyed the basis of the Commission's comparative 
preference of National's subsidiary, PST. 


3. Appellant's petition to reopen the record was timely filed, 
contrary to the erroneous ruling of the Commission. 


B. The Commission erred in failing to weigh | Baker's and 
National's wilful violations of Federal law against PST in the final 
decision. | 


C. The Commission erred in failing to give adequate considera- 
tion to whether a television grant to a wholly-owned; subsidiary of a 
certificated airline was consistent with National Air Transportation 
policy and the public interest, convenience and necessity. 


Case No. 14,021 


A. The Commission erred in holding that Appellant did not have 
standing as an unsuccessful applicant or as an existing licensee within 
the meaning of Sections 309 (c) and 405 of the Communications Act to 
protest or request reconsideration of the grant of esr" s application for 
modification of its permit. 


| 
B. The Commission erred in failing to give any consideration to 
certain serious substantive allegations set out in Appellant's protest 
affecting PST's qualifications as a television permittee. 


C. The Commission should exercise its equitable powers to 
remand the case to the Commission inasmuch as PST's disclosures to 
this Court reflect that PST wilfully misrepresented and deliberately 
withheld vital facts from the Commission in its modification application. 
PST's failure to disclose hid the fact that PST's modification application 
was in violation of the Commission's duopoly policy. 


. This issue is covered in the Brief filed by Eastern Airlines in Case No. 2b, 725 which has been 
consolidated by this Court with the instant appeals. In order to avoid duplication of argument, 
Appellant adopts Eastem‘s argument on this point as its own. | 
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SUMMARY OF ARGUMENT 
NO. 13, 718 


The Commission erred by denying Appellant's petition to 
reopen the record (filed prior to final decision) to admit important 
new facts bearing directly and adversely on the financial and com- 
parative qualifications of National Airlines' subsidiary, PST 
[Enterprise Company v. Federal Communications Commission, 

97 U.S. App. D.C. 374, 231 F.2d 708 (1956), cert. den. 351 U.S. 
920: Butterfield Theatres, Inc. v. Federal Communications Com- 
mission, 99 U.S. App. D.C. 71, 237 F.2d 552, (1956)], and by 
adopting a final decision favoring PST which was based on conclusions 
directly contradicted by these new facts. Thus, the basic premise 
of the Commission's comparative preference of PST, was its accep- 
tance of G. T. Baker's (president of both National and PST) testimony 
that National Airlines was in such a "state of stability” that he, Baker, 
could and would devote 75 to 100% of his time to the day-to-day 
operations of the proposed television station. However, the facts 
submitted to the Commission by Appellant (prior to the adoption of 
this decision) on its petition to reopen showed conclusively that 
Nationa! Airlines was no longer in a “state of stability". Thus, 

less than a month prior to the adoption of the Commission's decision, 
Northeast Airlines had instituted airline passenger service, in direct 
competition with National on National's only profitable route. In 
contesting the certification of Northeast on this route before the 
CAB, G. T. Baker had testified that this competition would ruin 
National Airlines and cause its reversion to subsidy status. With 
these new facts before it the Commission “should have reopened the 
record for reception of evidence of the new developments and ... 


| 
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[completed] ... comparative consideration in light of those develop- 


ments." Enterprise, supra, 231 F.2d at 713. 


The Commission also erred in refusing to give any adverse 
comparative effect toG. T. Baker's and National's wilful and recent 
violations of federal law in its final decision. This refusal was an 
arbitrary departure from long-established Commission policy 
[Report of the Commission on Uniform Policy on Violations of Law, 
1 RR Part Ill, 91:495 (1951)] and, therefore, under this Court's 
ruling in Sunbeam Television Corp. v. Federal Communications 
Commission, U.S. App. D.C. _—, 243 F.2d 26 (1956), clearly 
reversable error. | 


No. 14,021 


The Commission's dismissal of Appellant's protest and 
petition for reconsideration of PST's application for modification 
of construction permit on the grounds that Appellant, an unsuc- 
cessful applicant, lacked standing under Sections 309(c) and 405 
of the Communications Act was contrary to this Court's ruling in 
McClatchy Broadcasting Co. v. Federal Communications 
Commission, 99 U.S. App. D.C. 199, 239 F. 2d 19 (1956) and 
reversable error. Since Appellant had alleged, among other things, 
that (1) PST had radically changed its construction plans, and had 
failed to show financial ability, (2) PST's purchase contract with 
Storer (the contract on which the modification application was based) 
effected an unreasonable restraint of trade and illegally and sub- 
stantially lessened competition, (3) an inquiry was necessary to 
ascertain whether G. T. Baker had misled the Commission in 


representing that he planned to spend 75% of his time on PST's 
| 
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affairs, the Commission was required to afford "the parties to the 
comparative hearing a chance to protest and be heard . ~ oh 
(McClatchy, 239 F. 2d 19, 24). This error was compounded by the 
fact that the Commission never gave even “summary” consideration 
to the merits of Appeliant's allegations "(2)" and "(3)", set out in 
the preceding sentence. 


Finally, this Court should exercise its equitable powers to 
remand the case to the Commission for a full evidentiary inquiry 
inasmuch as PST’s disclosures to this Court show that PST had 
misrepresented vital facts to the Commission in its modification 
application. Cf. Fleming v. Federal Communications Commission, 
96 U. S. App. D.C. 223, 225 F. 2d 523 (1955). Thus, PST's 
disclosure of the full terms of its purchase contract with Storer 
shows that Storer had extended a half a million dollars in credit 
to PST on the sale to PST of the Storer television facilities and 
equipment. PST had not disclosed this contract or the line of 
credit to the Commission in its modification application even though 
it was clearly required to do so by the Commission's application 
form. On the contrary, PST informed the Commission in its appli- 
cation that it had not made any substantial change in its financing 
plans -- a clear misrepresentation of fact. Further, this non- 
disclosure and misrepresentation covered a fatal disability in PST's 
modification application: the secret terms of the PST-Storer con- 
tract gave Storer, permittee of WGSB-TV, Miami, a $500, 000 
interest in 2 second television station in Miami in violation of the 
Commission's duopoly policy, In re Minnesota Broadcasting 
Corporation, 4 RR 1376 (1949). 
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ARGUMENT 
I. No. 13, 718 


THE COMMISSION ERRED IN REFUSING 
TO REOPEN THE RECORD TO CONSIDER 
NEW FACTS WHICH BORE ADVERSELY 
ON PST'S QUALIFICATIONS, AND IN | 
ADOPTING A FINAL DECISION PREMISED 
ON CONCLUSIONS CONTRADICTED BY 
SUCH NEW FACTS. ! 


1. Preliminary Statement 


On February 7, 1957, the Commission adopted the two orders 
contested in this appeal: the first order rejected Appellant's petition 
to reopen the record to consider important new facts bearing directly 
and adversely on PST's financial and comparative qualifications; the 
second order, in the form of a final decision, reversed the initial 
decision of Examiner Sharfman -- which had strongly recommended 
the a of Appellant's application -- and granted the application of 
PST. 


Certain prefatory comments are appropriate to highlight the 
arbitrary nature of the two orders complained of. It is clear, as of 
February 7, 1957, the date of the adoption of the orders, that neither 
facts, reason, nor the dictates of established policy could stay the 
Commission from granting the application of the subsidiary of 
National Airlines. For, obviously, many staff hours were utilized 
to fashion a theory on which a grant to PST could be predicated. 

And what did the Commission accept as the decisional basis for their 
grant? The incredible thesis that the founder, president, chairman 
of the board, and principal stockholder of a major intersectional air- 
line serving the Middle-Atlantic Region, Florida and Gulf Coast 
Centers, with over 2,900 employees and an annual payroll of 

$7, 000, 000, (R. 4453-4) was going to devote "75% of his time” to 


! 
1 
Except where record citations are given, all factual statements are based on facts taken from the 


“Statement of the Cases”, above. 
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the day-to-day affairs of National's television subsidiary. G. T. 
Baker, a former pilot, whose entire career had been spent in develop- 
ing an airline, 2 man with absolutely no broadcast experience, was 
going to run a television station (R. 4454) while his airline limped 
along without him during a critical period of new major competition. 


The Commission ‘concluded that Mr. Baker's sudden deter- 
mination to devote himself to television was plausible because National 
was now a stable, self-sufficient airline. However, even if Mr. 
Baker’s promise to ignore his airline could be credited, it was 
clearly error for the Commission to make this conclusion on 
National's stability in the face of new evidence directly to the contrary 
set out in Appellant's petition to reopen the record. This evidence 
established -- according to Baker's «worn testimony -- that National 
was now facing new and ruinous competition on its only profitable 
passenger route. This new evidence was peremptorily disposed of in 
the ancillary order (released with the final decision), which denied 
Appellant's petition to reopen the record and characterized Appellant's 
submission of National's thoroughly documented claim of incipient 
calamity (before the CAB) as argumentative, without merit and un- 
timely filed. 


Even if the “stability” of National Airlines had not collapsed, 
it was still clearly error for the Commission to disregard and arbi- 
trarily destroy the overwhelming, well-reasoned, comparative pre- 
ferences accorded Appellant over PST by the Examiner, and, in turn, 
to fashion a comparative preference for National's subsidiary based on 
{i} the questionable accomplishments of G. T. Baker, in the Air Line 
industry (for Baker had absolutely no record or experience in the 
Broadcast field) and (ii) the incredulous promise by Baker that he 
would, in effect, ignore the complex operations of the vast Airline 
which he controlled, and spend all or nearly all of his time on the 


1 Detailed above in the Statement of the Cases, No. 13,718. 
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affairs of a small television subsidiary. 


The "expedited” treatment accorded Appellant's petition to reopen 
the record is also deserving of preliminary comment, for even the 
Chief of the Commission's Broadcast Bureau was left with pen poised, 
but with no time to comment on, let alone to consider, Appellant's 
allegations. Thus, Appellant's petition to reopen was filed on February 
4, 1957. On February 5, PST filed its answer. On February 7, the 
Broadcast Bureau requested additional time to consider Appellant's 
petition. On February 7, without acting on, or even mentioning, the 
Broadcast Bureau's request for additional time, without acknowledg- 
ing the existence of PST's answer, and without waiting for Appellant's 
reply pleading, the Commission adopted its orders denying Appel- 
lant's petition and granting PST's application. | 


2. The Commission's Decision Was | 
Erroneously Premised on the 
Stability and Self-sufficiency Of 
National Airlines and Baker's 
Resulting Freedom to Spend All _. 
His Time on PST's Affairs 


The foundational premise of the Commission's comparative 
preference of National's subsidiary, PST, was clearly its findings 


and conclusions on the “state of stability” of National Airlines, and 
based thereon, the ability of Baker, president of National and PST, 


and National's principal stockholder to devote 75% of his time to the 
day-to-day operations of the proposed television see 


| 
Which it had a right to file prior to Commission action under Section 1.730 of the Commission's 
Rules: “. . .Oppositions to petitions must be filed within 10 days after such petitions are filed with 
the Commission. Replies to such Oppositions must be filed within 5 days = such Oppositions. . .” 
1 RR 51:365. 
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Thus, after concluding that Mr. Baker could and would spend 
15% of his time on PST’s comparatively minuscule affairs, the Com- 
mission awarded PST a "distinct preference” over Appellant on this 
crucial factor of integration of ownership with management. This was 
the sole comparative factor on which PST was found to be superior to 
all of the applicants. 


The importance of the Commission's acceptance of Mr. Baker's 
specious testimonial commitment to spend practically all his time on 
PST's television operation was not restricted to this comparative 
factor alone: it also provided the foundation on which the Commission 
gave significant decisional weight in other areas of comparison, such 
as Mr. Baker's local residence, civic participation, business interests 
and “substantial executive experience”. 


3. The Facts Set Out in Appellant's 
Petition Completely Undercut the 
Basis of the Commission's Com- 
parative Preference of PST 


On the same day that the Commission issued its final decision, 
it rejected Appellant's petition requesting a reopening of the record for 
the introduction of newly-discovered evidence which completely under- 
cut the very basis on which comparative preference was accorded 
PST: National Airlines’ stability, and, therefore, Mr. Baker's ability 
to spend his time on PST's affairs. 


Thus, Appellant; in its petition to reopen, had submitted verified 
evidence to the Commission which showed that: 


(a) On January 9, 1957, Northeast Airlines, Inc. had 
instituted airline passenger service, in direct competition with National 
Airlines on the New York-Miami route -- National's most important, 
and only profitable, route. 
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| 
| 
| 

(b) National had contested the issuance of Northeastern’ 
certificate in a formal proceeding before the CAB, and made an 
extensive showing in that proceeding: Baker, president of National, 
had asserted in sworn testimony that the Northeast invasion of this 
crucial route would cause the financial “ruin” of National and force 
its return to subsidy status; that as a result the government would 
have to pay National from 5.4 to 8.5 million dollars fn annual sub- 
sidies. 


Based on this newly-discovered evidence, Appellant alleged that 
a hearing was now required on PST's financial qualifications, inas- 
much as all its funds for the construction and operation of the proposed 
station were to come from National; and, further, that a further hear- 
ing was necessary on PST's comparative qualifications inasmuch as, 

(a) National was no longer, as claimed in the hearing, 2 
"self-sufficient" and stable airline but on the contrary would have to 
rely on government subsidy to exist, and further, that 

(b) "(T]he commitment of National's president to devote 75- 
100% of his time to Public Service's affairs ... would deprive National 
of the services of its president at a time when the airline, according to 
its president, faces financial disaster.” 


In two separate orders of February 7, the Commission rejected 
Appellant's petition as untimely and without merit and adopted its final 
decision favoring National's subsidiary, ei on the now 
thoroughly discredited ground that 


"Mr. Baker proposes to spend 75 percent of nif time 
on a day-to-day basis in establishing, supervising, 
and maintaining the policies of the applicant cor- 
poration in the operation of the station. His testimony 
is definite that the affairs ss the National Airlines, 
which he is Chairman » are now in'such a 


state of stability as to Smit such a time Spa 
(Emphasis Supplied, Conclusion 27) 
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The two Commission orders must be reversed. The Commission 
could not disregard Mr. Baker's and National's post-Commission hear- 
ing testimony and showing before the CAB. The basic comparative facts 
had changed. The basis for the Commission's decision had been des- 
troyed. Accordingly, we believe that this Court must conclude as it did 
in the Enterprise case, that". . . the Commission, in the exercise of 
sound discretion, should have reopened the record for reception of the 
new developments and to complete comparative consideration in light 
of those developments." Enterprise Co. v. Federal Communications 
Commission, 97 U.S. App.D.C. 374, 231 F.2d 708, 713 (1955), cert. 
den. Beaumont Broadcasting Corp. v. Enterprise Co., 351 U.S. 920. 


4. Appellant's Petition to Reopen the 
Record Was Timely Filed 


The Commission's rejection of Appellant's petition to reopen the 
record on the grounds of untimeliness was clearly erroneous. The 
facts on "timeliness” as set out in Appellant's petition were as follows 
(R. 4417-8): 


"24. Good cause exists for WKAT's failure to 
request at an earlier date the addition of the financial 
issue here sought, or to offer during the hearing the 
evidence now proposed to be introduced. When the 
hearing in this matter began, WKAT had no knowledge 
that National might be faced with additional competition 
on its key route. Indeed, an exhibit introduced by Public 


1 
As Appellant informed the, Commission in its petition to reopen the record (R. 4409-10): 


"6. Mr. Baker, President of both National and Public Service, should be required to reconcile his 
dire prophecy to the CAB of financial disaster to National with his unqualified representations to the FCC 
of the ability of National to construct and operate a television station. Indeed, it is a serious reflection 
upon the qualifications of this executive as an FCC licensee if he withheld from this Commission new 
facts relating to his company’‘s anticipated financial status which he disclosed with such uninhibited 
emphasis to another agency of the United States. 

"7. If Mr, Baker, as he testified before CAB, was ‘dead serious’ that the certification of a third 
carrier ‘will ruin National Airlines’, was he not under some duty to inform the FCC of his opinion when 
the CAB ordered such certification? Or can an applicant for federal licenses and privileges be immune 
from further inquiry after telling different and conflicting stories to two independent commissions created 
by the Congress to regulate these unrelated but vital industries? At least, the FCC should give Mr. 
Baker the opportunity to explain. If he didn’t mean what he said to the CAB, how can it be determined 
that he meant what he said tothe FCC? = This is clearly an issue of the integrity of the processes of 
government as a whole.” 
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Service at the hearing analyzed the existing competition 
on this route but did not mention the possibility of a CAB 
decision resulting in further competition ... This same 
exhibit stated that competitive route proposals then on 
file with the CAB ‘pose no serious threat to National.' 
..- The CAB hearing in the New York-Florida Case 

did not even begin until June 6, 1955, long after the 
record was closed in the instant proceeding. The CAB 
hearing did not end until September 13, 1955, two months 
after the oral argument in the instant proceeding... . . 
Northeast was not granted its certificate until September 
28, 1956 ... petitions for reconsideration of this grant 
were not denied until December 21, 1956 ... and the 
new service was not instituted by Northeast until 
January 9, 1957. Neither WKAT nor its counsel were 
aware of the existence of the statements made by 
National in the CAB hearing until January 22, 1957." 


Clearly time did not run against Appellant before the happening 
of the operative fact which undermined PST's comparative qualifications. 
This fact was the institution on January 9, 1957 of airline service on 
National's key route by Northeast Airlines. For it was this new ser- 


vice which, according to Baker's eo testimony, would cause the 
financial "ruin" of National Airlines.” 


In Enterprise and several other recent cases, this Court has 
required the Commission to reopen the hearing record to consider 
significant events raised after the final decision. Enterprise Co. v. 
Federal Communications Commission, 97 U.S. App,D.C. 374, 231 F. 
2d 708 (1955), cert. den. Beaumont Broadcasting Corp. v. Enterprise 
Co., 351 U.S. 920; Butterfield Theatres, Inc. v. Federal Communications 
Commission, 99 U.S. App.D.C. 71, 237 F.2d 552 (1956); Fleming v. 
Federal Communications Commission, 96 App. D.C, 223, 225 F.2d 523 
(1955); Southland Television Co. v. Federal Communications Commission, 
Case No. 13, 021, Order entered on October 2, 1956, A fortiori 
Appellant's petition to reopen should have been granted, inasmuch as it 
5 | 

It is common knowledge that service is sometimes never inagurated on routes which have been 


applied for an authorized. See, e.g. Continental Southem Lines, Inc. v. — 90 App. D.C. 352, 
197 F. 2d 397, 399 (1952). 
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was filed before final decision. 


B. THE COMMISSION ERRED IN FAILING TO 
WEIGH BAKER'S AND NATIONAL'S WILFUL 
VIOLATIONS OF FEDERAL LAW AGAINST 
PST. 

The Commission's refusal to give any adverse effect to G. T. 
Baker's and National's wilful and recent violations of federal law 
was an arbitrary departure from long-established Commission policy 
[Report of The Commission on Uniform Policy on Violations of Law, 
1 RR, Part HI, 91:495 (1951)], and therefore reversible error [Cf. 
Sunbeam Television Corp. v. Federal Communications Commission, 

U.S. App. D.C. , 243 F.2d 26 (1956) ]. 


As fully developed in the statement of the case, National Airlines 
and Mr. Baker personally had "knowingly and wilfully" violated Section 
408 of the Civil Aeronautics Act [52 Stat. 101 (1938), 54 Stat. 1235 
(1940), 49 U.S.C. 488] in 1946 by acquiring control of Caribbean- 
Atlantic Airlines without the prior consent of the CAB. 


In reviewing this wilful violation, the Board found that "uncon- 
traverted testimony" established that Mr. Baker and National's 
management took the unlawful action with full knowledge and "regard- 
less of" the violation involved; further, that this "attitude and conduct" 
was “inconsistent with the objectives of the Act and not conducive to 
the best development of the air transportation industry"; ‘and that actions 
of this nature, if approved, would hamper the Board's administration 
of the Act "with an attendant substantial menace to the public. We will 


not therefore countenance the continuing wilful violation by National". 
(Emphasis supplied) 


The Board found, in addition to the wilful, continuing violation, 
that the acquisition would not have resulted in a sound air transpor- 
tation system; that the agreement resulted in an inequitable distribution 
to Caribbean's minority stockholders, and that National was paying an 
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excessive price for Caribbean's stock which would come out of the 
pockets of the traveling and investing public. 


The CAB regarded this wilful violation of so serious a nature 
that it referred the matter to the Department of Justice for prose- 
cution? | 


As the Commission's findings disclose, G. T. Baker and 
National, despite the warnings in the Caribbean case, have shown a 
continuing callous disregard for law and the interest of the public 
they have been certificated to serve. For example, in March, 1954, 

(on the eve of the Commission's hearing) National Airlines was cited 

by the Post Office for violation of Section 405(e) of the Civil Aeronautics 
Act [52 Stat. 994 (1938), 54 Stat. 735 (1940), 49 U.S.C. 485(e)] for its 
arbitrary reduction of its certificated flight service to Key West from 
four flights to one flight without prior approval of the CAB and without 
ten days advance notice to the Postmaster General. As shown, 

National took this unwarranted and arbitrary action at the beginning of 
the Key West tourist season in January in retaliation against the levying 
of a passenger tax? Further, it did not resume full service until the 
end of the season. This arbitrary act of reprisal shows a continuing 
disregard for the interests of the public.’ | 


Despite this record of repeated, wilful and, patticalarly in the 
Caribbean case, extremely serious violations of federal law, the Com- 
mission arbitrarily refused to weigh these violations against National's, 
Baker's and, therefore, PST's comparative qualifications. This re- 
fusal was based on the following reasoning (R. 4519): 


1 


The record is silent on why prosecution was never instituted. 


| 
Baker admitted “. . . we discontinued the schedules because of this head tax.“ (R. Tr. 5023) 
| 


3 In 1954 Baker was forced to sell his holdings in Aerovias Intemational after the filing of a petition 


for enforcement of the Aeronautics eed a Board Compliance Attomey based on an alleged violation 
of 407(c) of the Civil Aeronautics Act /52 Stat. 1000, 49 U.S. CSec.487(c)/ 
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Conclusion 3: ". . .This Commission, aware as it is 

in the discharge of its own regulatory functions of the 
expertness which must be brought to bear in the con- 
sideration of complaints made against licensees, would 
pass judgment, in a matter appropriately before it upon 
the record of a licensee of another regulatory body only 
after clear indication in the hearing record of the dis- _ 
position of such other body toward such record and then 
only after taking careful precautions to avoid jarisdictional 
intrusion." (Emphasis supplied) 


Although the CAB had given a "clear indication" of the serious- 
ness of Baker's and National's wilful violations of the Civil Aeronautics 


Act in the Caribbean case, and although the Post Office was equally 
clear in its censure of Baker's and National's illegal action in the Key 
West affair, the Commission arbitrarily concluded in its summation 
that (R. 4539): 


"66. Public Service has made a creditable showing in 
all factors, and is superior in one. No detracting con- 
siderations diminish its presentation.” (Emphasis 
=e ee 


supplied 


The Commission's conclusions on these violations were clearly 
inconsistent with the undisputed facts and the Commissions long- 
established Uniform Policy On Violations Of Laws, 1 RR, Part I, 
91:495. 


This Report, adopted after the filing of briefs and oral argument 
by all interested parties, including the Department of Justice, empha- 
sized that (P. 91:497): 


| . . the Commission's authority to consider violation 
of Federal laws, other than the Communications Act of 
1934, in evaluating applicants for radio facilities is well 
established . . . a positive duty is imposed upon us to 
exercise this authority. 

", . . by exercising such authority we are not en—- 
croaching upon the administrative and enforcement 
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jurisdictions of other governmental agencies or the 
courts. "7 


After reaffirming its authority, the Commission enunciated its 
policy "for properly determining . . . the weight to be given violations 
of Federal Law other than the Communications Act” (p. 91:498): 

| 


". . . Violations of Federal laws, whether 
deliberate or inadvertent, raise sufficient question 
regarding character to merit further examination. 
While this question as to character may be over- 
come by countervailing circumstances, neverthe- 
less, in every case, the Commission must vie 
with concern the unlawful conduct of any applicant 
who is seeking authority to operate radio facilities 
as a trustee for the public. ... In all such cases, 
a matter of prime concern is whether the violation 
was committed inadvertently or wilfully. Innocent 
violations are not as serious as deliberate ones." 


The Commission also emphasized that recent violations of law 
and a pattern of "recurring violations" must be weighed heavily 
against an applicant (p. 91:498). 


The policies enunciated in this Report, except in this instance, 
have been consistently followed by the Commission. ! The Commission's 
arbitrary failure to apply its policies to the serious, wilful, recurrent 
pattern of recent violations of law by Baker and National Airlines re- 
quires reversal of the Commission's decision. Cf. Sunbeam Television 
Corp. v. Federal Communications Commission, supra, 243 F.2d 26 
(1957). | 


| 
As stated by the Commission, “We have in the past considered various types of unlawful conduct 

including violations of Intemmal Revenue laws, conspiracy to violate anti-trust laws, false advertising and 
other deceptive practices, in passing upon the qualifications of applicants. _In this respeet we have 
been sustained by the Courts /citing Mester v. United States, 70 F. Supp. 118, affirmed per curiam 
392 U.S. 820, National Broadcasting Co. v. United States, 319 U.S. 190, 2227p. 91:497 

| 

| 


E.g. Indianapolis Broadcasting, Inc., 12 RR 883, 946-7 (March, 1957) failure to file income tax 
retums; Page Boy, Inc. 8 RR 1108 (1954), postal fraud, aff. 98 U.S. App. D.C. 73, 232 F. 2d 73 (1956). 
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Il. No. 14, 021 


THE COMMISSION ERRED IN HOLDING THAT 
APPELLANT DID NOT HAVE STANDING AS AN 
UNSUCCESSFUL APPLICANT OR AS AN EXIST- 
ING LICENSEE WITHIN THE MEANING OF 
SECTIONS 309(c) AND 405 OF THE ACT TO 
PROTEST OR ASK FOR RECONSIDERATION OF 
THE GRANT OF PST'S APPLICATION FOR 
MODIFICATION OF PERMIT. 

The Commission's dismissal of Appellant's protest and petition 
for reconsideration of PST's application for modification of its newly- 
granted construction permit on the grounds that Appellant, an unsuccess- 
ful applicant, lacked standing under Sections 309(c) [48 Stat. 1085 (1934), 
70 Stat.3 (1952) 47 U.S.C. 309] and 405 [48 Stat. 1095 (1934), 66 Stat. 
720 (1952), 47 U.S.C. 405] of the Communications Act was contrary to 
this Court's ruling in McClatchy Broadcasting Co. v. Federal 
Communications Commission, 99 U.S. App.D.C. 199, 239 F.2d 19 


(1956) and reversable error. 


In McClatchy, this Court held that an unsuccessful applicant in a 
comparative hearing had standing to protest a commission grant author- 
izing modification of a successful applicant's construction permit and 
that the Commission could not permit the modification "without afford- 
ing the parties to the comparative hearing a chance to protest and be 
heard. . .". Todoso, said the Court, would amount "to granting a 
permit for construction which had not been proposed before or during 
the hearing and which therefore had not been compared with the pro- 
posals of other applicants." (239 F.2d 19, 24) 


This Court further held in McClatchy that whether or not the 
changes made by the modified permit were so substantial as to consti- 


tute a new and different permit "is a mixed question of fact and policy 
which should have been considered in a hearing. . ." (239 F.2d19, 24). 


The modification in McClatchy involved a change in transmitter location and a reduction in antenna 


height. The Appelant, McClatchy, alleged that under the circumstances of the case, the modification 
constituted a fraud on the Commission. 
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As in McClatchy, Appellant alleged in its protest that the modi- 
fication application made substantial changes in the proposals upon 
which the original grant to PST was based. Appellant alleged that these 
changes affected both the comparative and financial qualifications of 
PST. Appellant's allegations, which were carefully, detailed and docu- 


mented, made the following major points in support of its claim: 


(1) PST had radically changed its construct ion plans’ and sub- 
stantially increased its constructed and operational costs by its amen- 
ded proposal. The financial status of National Airlines, which was to 
provide PST with all necessary funds, had radically deteriorated. PST 
did not make the showing of financial ability required by the modifi- 
cation form. PST was not financially qualified to construct and operate 
as now proposed (R. 88-9, 101-2). 


(2) PST's contract with Storer, the very contract upon which 
the modified proposal was based, and the contract which PST refused 
to disclose to the Commission, effected an unreasonable restraint of 
trade in violation of Section 1 of the Sherman Act [26 Stat. 209 (1890), 
50 Stat. 693 (1937), 15 U.S.C. 1] and substantially lessened competition 
in violation of Section 7 of the Clayton Act [38 Stat. 731 (1914), 15 
U.S.C. 18]. Thus, under the partially disclosed terms of this con- 
tract, whereby PST acquired the physical assets of WGBS-TV, Miami, 
WGBS-TV, a competitor of PST's proposed television station went off 
the air. Both WGBS-TV and PST's proposed station would have served 
the same basic market, the Miami area (R. 102-3). | 


(3) "National [had] represented to the CAB that an airline should 
not receive certificated status as an air carrier if its president is so 
heavily committed in non-airline ventures that he could not concentrate 
on his duties as president of the airline. Because of this representation, 


As detailed in the Statement of the Case, this application proposed a soo of transmitter location, 
an increase of antenna height, a change in the type of antenna and other equipment changes, and the 
specification of interim studios -- wholly inadequate to house PST‘s pro staff and to carry out PST's 
proposed programming. These changes resulted from the acquisition by PST of the physical facilities 
of WGBS-TV, Miami, operated by Storer Broadcasting Company. | 
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which is totally inconsistent with Baker's representation during the 
comparative hearing that he would spend 75 to 100% of his time on 
PST's affairs, an inquiry must be made in an evidentiary hearing to 
determine whether Mr. Baker knowingly misled the Commission when 
he made the described representation to the Commission." (R. 95) 


With these allegations before them, the Commission was required 
under this Court's ruling in McClatchy to "conduct an evidentiary hear- 
ing on the protest and then decide whether to set aside the modified 
grantto. . . [PST]. . ., or the modification and the original grant 
as well. . .". (239 F.2d at 25)" 


B. THE COMMISSION ERRED IN FAILING TO 
CONSIDER CERTAIN SERIOUS SUBSTAN- 
TIVE ALLEGATIONS SET OUT IN APPELLANT'S 
PROTEST. 

The Commission's denial of Appellant's protest presents an even 
stronger case for reversal than McClatchy in that here the Commission 
has never given even "summary" consideration to the merits of Appel- 
lant's allegations that the PST-Storer contract effected an unreasonable 
restraint of trade and substantially lessened competition (allegation 
"(2)" above), or that evidence had come to light that raised a question 
whether G. T. Baker had knowingly misled the Commission when he 
represented that he would spend from 75 to 100% of his time on PST's 
television operation (allegation "(3)" above). Cf. Southwestern 
Publishing Co. v. Federal Communications Commission, U.S. 

App. D.C. > F. 2d (1957) 15 RR 2013. 


The Commission also erred in holding that the Appellant did not have standing to protest as the 
operator of an AM and FM station located in Miami Beach inasmuch as the proposed television station 
would be in direct competition with Appellant's stations. Cf,Camden Radio, Inc. v. Federal Com- 
munications Commission, 94 U.S. App. D.C. 312, 220 F. 2d 191(1954). However, this point need not 
be decided inasmuch as Appellant clearly had standing as an unsuccessful applicant under McClatchy Cf. 


Greenville Television Company v. Federal Communications Commission, 95 U.S. App. D.C. 314, 
221 F. 2d 870, 871 (1955). 
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| 

Inasmuch as allegation "(2)" raised a serious question of illegality 
under the Sherman and Clayton Acts, and stemmed directly from the 
modification proposal; and inasmuch as allegation m3)" raised a serious 
question of fraud which, if substantiated, would destroy the major pre- 
mise of the Commission's comparative preference of Pst’ s application 
(Baker's proposal to spend 75% of his time on PST's affairs), the Com- 
mission was required to give them serious consideration. This it never 


did. 


C. THE COURT SHOULD EXERCISE ITS 
EQUITABLE POWERS TO REMAND THE 
CASE TO THE COMMISSION INASMUCH 
AS PST'S DISCLOSURES TO THIS COURT 
REFLECT THAT PST MISREPRESE D 
VITAL FACTS TO THE COMMISSION ID 
ITS MODIFICATION APPLICATION. 
In response to Appellant's motion for stay, filed with this Court 
after the Commission's denial of Appellant's protest, PST for the 
first time disclosed the full terms of its contract with Storer Broad- 
casting Company. As shown immediately above, the PST-Storer 
contract, whereby PST acquired the physical assets of WGBS-TV, 
Miami, was the basis for PST's modification application. This belated 
disclosure showed that under the terms of the PST-Storer contract, 
Storer had extended $500, 000 in credit to PST on the equipment pur- 
chased, payable in five $100, 000 installments, with interest, over a 


five year period. 


The failure to disclose this substantial line of credit to the Com- 
mission -- a disclosure clearly required by the Commission's appli- 
cation form -- and PST‘'s misrepresentation in the same modification 
application that it had not made any substantial change in its financing 
plans - when in fact this new line of credit was a radical change - were 
frauds on the Commission and require full investigation in an evidentiary 
hearing. 
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Further, through design or inadvertence, this non-disclosure 
and misrepresentation successfully covered a fatal disability in PST's 
modification application: The secret terms of the PST-Storer contract 
gave Storer, permittee of WGBS-TV, Miami, a $500, 000 interest in a 
second television station in Miami in violation of the Commission's 
duopoly policy and multiple ownership rules, In re Minnesota Broad- 
casting Corp., 4 RR 1376 (1949): 


Under the circumstances, a remand to the Commission for a full 
evidentiary hearing is clearly required. Cf. Fleming v. Federal 
Communications Commission, 96 U. S. App. D.C. 223, 225 F.2d 523 
(1955). 


CONCLUSION 


For the reasons herein stated, the Commission's final order 
and decision of February 7, 1957, its ancillary order of February 
7, 1957, and its orders of June 27 and September 13, 1957, are 
contrary to law. Accordingly, the Commission should be reversed 
in No. 13, 718 and the case remanded to the Commission with 
directions to grant Appellant's February 4, 1957 petition to reopen 
the record. The Commission should also be reversed in No. 14, 021 


1 

_AsS stated in Minnesota (p. 1379), “In applying the policies set forth in these rules /roultiple owner- 
ship/, the Commission has consistently refused to permit any common ownership between broadcast 
stations in the same service in the same city in the interest of promoting and maintaining full competition 
between such stations. . . . In view of the relative scarcity of available TV channels, the 
considerations which underlie the Commission's actions in the AM and FM services, apply even more 
cogently to the TV service.” (Emphasis in original) | The multiple ownership rules relating to television 
read in pertinent part as follows (1 RR 53:641): 

Sec. 3.636 “Multiple ownership. - (a) No license for a television broadcast station shall be granted 
to any party (including all parties under common control), if: 


(1) Such party directly or indirectly owns, operates, or controls another television broadcast station 
which serves substantially the same area; or 

(2) Such party, or any stockholder, officer or director of such party, directly or indirectly owns, 
operates, controls, or has any interest in, or is an officer or director of any other television broadcast 
station if the grant of such license would result in a concentration of control of television broadcasting 
in a manner inconsistent with public interest, con enience, or necessity. . . .~ 
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and the case remanded to the Commission with directions to grant 
(i) Appellant's May 31, 1957 protest and petition for reconsideration 
and (ii) order a full evidentiary inquiry into the misstatements of 
fact and the duopoly question involved in PST's application for modi- 
fication of permit, or to afford Appellant such other relief as the 


Court may direct. | 


| 
Respectfully submitted, 
PAUL A, PORTER 


G. DUANE VIETH 
JAMES 0. JUNTILLA 


1229 - 19th Street 
Washington 6, D. C. 


Attorneys for Appellant 
WKAT, INC. 

| 

Of Counsel: | 

Arnold, Fortas & Porter 

1229 - 19th Street 

Washington 6, D. C. 
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APPENDIX 


The relevant provisions of the Communications Act of 1934, 
as amended are: | 

Section 309(c). When any instrument of authorization is granted 
by the Commission without a hearing as provided in subsection (a) 


hereof, such grant shall remain subject to protest as hereinafter pro- 
vided for a period of thirty days. During such thirty-day period any 
party in interest may file a protest under oath directed to such grant 
and request a hearing on said application so granted. Any protest so 
filed shall be served on the grantee, shall contain such allegations of 
fact as will show the protestant to be a party in interest, and shall 
specify with particularity the facts relied upon by the protestant as 
showing that the grant was improperly made or would otherwise not be 
in the public interest. The Commission shall, within thirty days of the 
filing of the protest render a decision making findings as to the suffi- 
ciency of the protest in meeting the above requirements; and, where it 
so finds, shall designate the application for hearing upon issues relat- 
ing to all matters specified in the protest as grounds for setting aside 
the grant, except with respect to such matters as to which the Com- 
mission, after affording protestant an opportunity for oral argument, 
finds, for reasons set forth in the decision that, even if the facts alleg- 
ed were to be proven, no grounds for setting aside the grant are pre- 
sented. The Commission may in such decision redraft the issues urged 
by the protestant in accordance with the facts or substantive matters 
alleged in the protest, and may also specify in such decisior that the 
application be set for hearing upon such further issues as it may pres- 
cribe, as well as whether it is adopting as its own any of the issues re- 
sulting from the matters specified in the protest. In any hearing subse- 
quently held upon such application issues specified by the Commission 
upon its own initiative or adopted by it shall be tried in the same man- 
ner provided in subsection (b) hereof, but with respect to issues resulting 
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from facts set forth in the protest and not adopted or specified by the 
Commission, on its own motion, both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be upon the pro- 
testant. The hearing and determination of cases arising under this sub- 
section shall be expedited by the Commission, and pending hearing and 
decision the effective date of the Commission's action to which protest 
is made shall be postponed to the effective date of the Commission's 
decision after hearing, unless the authorization involved is necessary 
to the maintenance or conduct of an existing service, or unless the 
Commission affirmatively finds for reasons set forth in the decision 
that the public interest requires that the grant remain in effect, in 
which event the Commission shall authorize the applicant to utilize 
the facilities or authorization in question pending the Commission's 
decision after hearing. 

Section 405. After a decision, order, or requirement has been 


made by the Commission in any proceeding, any party thereto, or any 


other person aggrieved or whose interests are adversely affected there- 
by, may petition for rehearing; and it shall be lawful for the Commission, 
in its discretion, to grant such a rehearing if sufficient reason therefor 
be made to appear. Petitions for rehearing must be filed within thirty 
days from the date upon which public notice is given of any decision, 
order, or requirement complained of. No such application shall excuse 
any person from complying with or obeying any decision, order, or 
requirement of the Commission, or operate in any manner to stay or 
postpone the enforcement thereof, without the special order of the 
Commission. The filing of a petition for rehearing shall not be a 
condition precedent to judicial review of any such decision, order, 

or requirement, except where the party seeking such review (1) was 

not a party to the proceedings resulting in such decision, order, or 
requirement, or (2) relies on questions of fact, or law upon which the 
Commission has been afforded no opportunity to pass. Rehearings shall 
be governed by such general rules as the Commission may establish, 
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except that no evidence other than newly discovered evidence, evidence 
which has become available only since the original taking of evidence, 
or evidence which the Commission believes should have been taken in 
the original proceeding shall be taken on any rehearing. The time 
within which a petition for review must be filed in a proceeding to 
which section 402(a) applies, or within which an appeal must be taken 
under section 402(b), shall be computed from the date upon which public 
notice is given of orders disposing of all petitions for rehearing filed in 
any case, but any decision, order, or requirement made after such 
rehearing reversing, changing, or modifying the original order shall 
be subject to the same provisions with respect to rehearing as an 
original order. | 
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Congressional Documents: (cont'd) 
H. Rep. No. 2711, 85th Cong., 2d Sess. 


Sen. Rep. No. 44, 82d Cong., lst Sess. 


Hearings before the House Committee on Interstate 
and Foreign Commerce, 82d Cong., lst Sess. on 
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Other Authorities: 


Federal Communications Commission Bar Association, 
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Uniform Policy on Violations of Federal Laws, 
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FEDERAL COMMUNICATIONS COMMISSION, Appellee. 


ON APPEAL FROM ORDERS OF THE 
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BRIEF FOR THE FEDERAL COMMUNICATIONS COMMISSION 
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COUNTER STATEMENT OF THE CASE 

The Court is familiar with the general course which 
these proceedings have taken. However, we believe that the 
following statement of (1) the basic events of the original 
comparative proceedings herein, and (2) certain matters with 
respect to the proceedings pursuant to remand, which are 
either inaccurately stated in the briefs already filed or 
else omit -d altogether, will prove helpful to the Court. 

The Original Comparative Proceedings 

The mutually exclusive applications of WKAT, Inc., 
Public Service Television, Inc., North Dade Video, Inc., and 
L. B. Wilson, Inc.,' for a permit to construct a television 
station on Channel |10 in Miami, Florida, were designated for 
hearing on December 30, 1953. (R. 380) The hearing commenced 
on June 22, 1954, and continued for 36 hearing days, the 
record being finally closed on December 17, 1954. An initial 
decision looking toward an award to WKAT, Inc., was issued on 


March 30, 1955. (R. 4037) Exceptions were filed and oral 


argument before the Commission was held on July 18, 1955, 


Commissioners McConnaughey, Bartley, Webster, and Doerfer 
being present. (Tr. 5387-5472) Commissioner Richard A. 
Mack, who took office as a member of the Commission on July 7, 
1955 (29 FCC 223}, and Commissioners Hyde and Lee were not 
present. 

On December 21, 1955, the Commission issued instruc- 


tions to its Office of Opinions and Review to prepare a draft 
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decision granting the application of Public Service Tele- 
= : 

wistonee. Six Commissioners participated in this prelimi- 


nary action, Commissioners McConnaughey, Doerfer, and Lee 


| 
voting for Public Service, Commissioners Bartley and Webster 


voting for WKAT, and Commissioner Hyde voting for L. B. 
Wilson. Commissioner Mack did not participate. (29 FCC 222) 
On January 10, 1957, the Office of Opinions and 
Review presented to the Commission a draft decision granting 

the application of Public Service. (29 FCC }222) On 


February 1, 1957, Eastern Air Lines, Inc., filed a petition 


for leave to intervene and for other relief, arguing in oppo- 


sition to a grant to Public Service. On February 4, 1957, 
WKAT, Inc., filed a petition to enlarge issues and reopen the 
record. Both petitions were denied by Beas issued on 
February 7, 1957, (Kk. 4432-5) and, on the same day, the 
Commission adopted a final decision awarding Channel 10 to 
Public Service. (R. 4436; WKAT, Inc., 12 Pike & Fischer, 


2/ 


R.R. 1) Six Commissioners participated in the decision. 


| 
Commissioners McConnaughey, Doerfer, Lee, and Mack voting 


for Public Service, Commissioner Bartley voting for WKAT, am 


ee 
l1/ By order released on October 20, 1955, the Commission 
denied the request of Storer Broadcasting Company and Gerico 
Investment Company that the proceedings be stayed pending 
resolution of their request for deintermixture of the Miami 
area. (R. 4306) By order released on January 20, 1956, the 
Commission denied another petition of Gerico Investment Com- 
pany for leave to intervene and for stay... (R. 4382) 

| 


2/ From these actions the appeals in Cases) Nos. 13,718 and 
13,725 were taken. The Commission's decision of February 7, 
1957, will be cited hereinafter to the Pike & Fischer reports. 


Commissioner Hyde voting for L. B. Wilson. Commissioner 
Craven, who had replaced Commissioner Webster, abstained. 
(29 FCC 222) 

On March it, 1957, North Dade Video and L. B. Wilson 
filed petitions for rehearing of this decision (R. 8704, 
8909). On April 5, 1957, Public Service applied for modi- 
fication of its permit, to allow changes in its transmitter 
site, pow ., antenna, etc. (R. 1, Case No. 14021) On April 
15, 1957, WKAT filed a petition to reopen the record of the 
comparative hearing, stay the grant and deny the modification 
requested by Public Service. (R. 41, Case No. 14021) On 
May 1, 1957, the Commission granted the modification and 
denied the WKAT petition insofar as it requested that the 
modification application be set for hearing. (R. 81, Case 
No. 14021) On May 31, 1957, WKAT filed a protest and petition 
for reconsideration of this action, which was dismissed for 
lack of standing on July 3, 1957. (RB. 131, Case No. 14021) 
On September 13, 1957, the Commission denied all of the out- 


standing petitions to rehear or reopen the record of the 


4 
basic comparative proceeding. (R. 8745) Five Commissioners 


participated in this final action, Commissioners Doerfer, Lee, 
and Mack being the majority and Commissioners Hyde and 
Bartley dissenting. Commissioner Craven did not vote and 


Commissioner Ford (who had replaced Commissioner McConnaughey) 


3/ From this action the appeal in Case No. 14,021 was taken. 


4/ From this action the appeal in Case No. 14,170 was taken. 


tS ae 
did not participate. (29 FCC 222) | 
The Proceedings Upon Remand : 
Pursuant to this Court's remand of April 17, 1958, the 
Commission reopened the record and set the proceedings for 
hearing on the remanded issues (R. 7980) before the Hon. 


Horace E. Stern, Chief Justice of the Supreme Court of Penn- 
| 


| 
Sylvania, retired (R. 8033). The Commission! directed its 


Office of General Counsel to supply attorneys to act in the 
hearing as independent Commission counsel, a role analogous 
to that which counsel for the Commission's Broadcast Bureau 
plays in proceedings with which the Court is familiar. 
Commission counsel in this proceeding agreed to, and did 
accept the initial burden of proceeding with evidence rele- 
vant to the issues. (Tr. 5488, 5556, 5605-8) . They did not 
adopt any position on the question of what the evidence 
would. show or what conclusions should be reached, prior to 


the closing of the record and the filing of proposed findings. 


| 
(Tr. 5605-8) Nor did they accept the burden of proving or 
| 


disproving any fact. (Ibid.) 
The taking of testimony occupied 14 hearing days, and 
the record was closed on October 21, 1958. (Re 8270) Pro- 
posed Findings and Briefs were filed, and oral argument was 
held before Judge Stern. (Tr. 7342-45) on pecember 1, 1958, 
Judge Stern released an initial decision, which recommended 
(1) that the grant to Public Service be set aside and recon- 


| 
sidered, on the ground that Commissioner Mack*s participation 
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had rendered the grant *vyoidable," (29 FCC 224-30, ‘234-5, 239 


(Conclusions Nos. 1 and 2)), and (2) that the conduct of 
Public Service, WKAT and North Dade be weighed adversely to 
them upon such reconsideration. (29 FCC 230-233, 235-238, 
239-40 (Conclusion No. 3)). On the same date, he issued a 
set of rulings upon the proposed findings and conclusions of 
the parties. (8. 8396-8) 


Judge Stern's decision is substantially self- 


2 
explanatory, and requires no extended paraphrase here. We 


would address the Court's attention, however, to the fact 
that his refusal to disqualify any party was based squarely 
on the proposition that the proceeding involved a “paramount 
public interest” going beyond the mere adversary rights of 
the parties, and that (29 FCC 237, emphasis in original): 


It might be possible...to find in a case 
that an applicant guilty of misconduct -- 
after full consideration by the Commission 
of ail relevant factors, financial, technical, 
experience, planning, and the numerous other 
requisite qualifications that enter into the 
question, but including aiso consideration of 
the misconduct itself as adversely reflecting 
upon the character of the applicant... --would 
nevertheless be the party that would furnish 
the best television service, in all its 
important purposes of education, entertain- 
ment, and information, to the people of the 
community in which the station was to operate, 
and thereby best serve the “public interest, 
convenience, and necessity.” 


SS 
5/ It is sufficient to note here that he found that (1) 
Commissioner Mack had permitted improper approaches to be 
made to him in behalf of Public Service and WKAT, and was 
thereby “rendered wholly unable to participate and vote with 
freedom and impartiality in the ... proceeding” (29 FCC 239, 
Finding No. 6), (2) WKAT and Public Service “secured, aided, 


ae 
We would also note that Judge Stern Mid not conclude 


"that neither Public nor WKAT violated Section 409(c)(2) of 


6 
the Act” (PST Br., pp. 8, 13-14) 2 Rather, he affirmed a 


proposed conclusion (R. 9015-16, par. 5). which alleged that 
WKAT and Public Service were responsible for the ex parte 


approaches of others in their behalf, and tha they had vio- 
lated Section 409(c)(2), with the remark that he was doing 


i 
so "except as to the alleged violation of Section 409(c) (2) .” 


(R. 8398) The reason for his refusal to find a violation of 
| 


the section does not appear. But a refusal to express an 


opinion on the question is not the equivalent of expressing 

the opinion that the section was not eee It is 

perfectly plain, in any case, that he considered Public Ser- 

vice responsible for the improper activities of others. 

(See 29 FCC 231-2) | 
Exceptions were filed and oral argument was held before 

the Commission. On July 14, 1960, the Commission issued a 

decision (29 FCC 216) which affirmed and adopted Judge 

Stern's findings except in the following particulars: 


(1) The Commission partially granted WKAT Excep~ 
tion No. 15(a) (29 FCC 219) and therefore 


Berar big Nee nes ee earner | 
5/ Ccont'd) confirmed, ratified, and knew!of the impro- 
prieties committed by their respective emissaries” (29 FCC 
239, Finding No. 5), and (3) North Dade Video employed one 
Robert F. Jones for the purpose of enlisting “the aid of 
Senators and Congressmen in obtaining for it the award of 
the construction permit for Channel 10, Miami" (29 FCC 239, 
Finding No. 3). 


6/ The brief for Public Service Television, Inc., will be 
cited hereinafter as “PST Br., p. _”. The brief for North 
Dade Video, Inc., will be cited Wonetsartoe as “NDV Br., Pp. 
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altered the second sentence of the second 


full paragraph on 29 FCC 225 to read “He 
saw Mack” instead of “He twice saw Mack". 


The Commission partially granted WKAT Excep- 
tion No. 16 (29 FCC 219) and therefore 
deleted ‘the third sentence of the third 

full paragraph at 29 FCC 225 (as to 

Senator Holland). 


The Commission granted WKAT Exception No.25 
(29 FCC 219), which alleged that Judge 
Stern's rulings on the findings and conclu- 
sions of the parties were beyond his dele- 
gated authority to write an initial 
decision, but it did so “because the Com- 
mission prefers that the initial decision 
be complete in 1 document.” 


The Commission granted Public Service Excep- 
tion No. 7 (29 FCC 220), which alleged 

that Judge Stern had erroneously failed to 
find “that North Dade had four of its 
directors and stockholders meet with and 
taik to ab ,least two Commissioners.” 


(R. 9302)— 


The Commission expressed its own reasons 
for finding that North Dade had employed 
Robert F. Jones with the intent to obtain 
improper pressures in its behalf. (29 FCC 
217-218 par. 3) 


In addition, the Commission rejected Judge Stern's 
recommendation that no party be disqualified, and held 
instead that the misconduct of Public Service, WKAT, and North 
Dade was, in and of itself, sufficient indication that the 
public interest would not be served by a grant of any of 


77 This finding is based upon testimony showing that four 


principals of North Dade came to the offices of the various 
Commissioners, seeking personal introductions, at a time when 
they knew their application was destined for comparative 
hearing and for the sole purpose of letting Commissioners 
“see them in the flesh” in their capacity as applicants. 

(Tr. 7105-8, 7223-8, B. 9039). 


igs | 


their applications. It did so on the following basis 


(29 FCC 218 par. 4): | 


None of them was satisfied to be judged upon 
the record made in open hearing through the 
processes of adjudication specified by statute 
and grounded upon the principles of judicial 
fairplay; each of them sought to influence the 
results by factors unrelated to the merits of 

re case and not a part of the hearing record. 

fllingness thus to pervert the process of 
administrative adjudication is convincing proof 
that the requisite character qualifications are 
lacking. Their misconduct is "* * * of such 
moment as * * * logically and rationally to 
give rise to the conclusion that the public 
interest, convenience, and necessity would not 
be served were * * *" the applications in 
question, or any of them, granted. 


nvolved to L. B. 


Finally, the Commission granted the permit i 
Wilson, Inc., the sole remaining qualified applicant (29 FCC 
218 par. 5), but limited the license term under the grant to 
a period of four months subsequent to construction (29 FCC 
218 par. 6). | 
On December 5, 1958, prior to this decision, Elzey 


Roberts had filed a petition requesting leave to file an 
application for Channel 10 “contingent upon the revocation or 


setting aside of the present authorization”, and leaye either 
| 


to intervene or participate in the proceedings as amicus 
| 

curiae in order to urge acceptance of such applications from 
| 


himself and others. (R. 8426) Neither then nor later did 


8/ Citing WOKO, Inc., v. Federal Communications Commission, 


80 U.S. App. D.C. 333 at 341, 153 F. 2d 623, reversed, Federal 
Communications Commission v. WOKO, Inc., 329 U.S. 223, and 
Hall v. Federal Communications Commission, 99 U.S. App. D.C. 
86, 237 F. 2d 567. 
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Roberts tender any application; but he stated a desire to do 
so “either individually or in association with a group of 
prominent Miami citizens” (R. 8426-7). This petition was 
denied by the Commission as premature by order released 
March 5, 1959. (8. 8583) Following the decision of July 14, 
1960, Roberts petitioned for reconsideration, and once again 
requested the Commission to consider new applications now, 
rather than at the end of the four month term of the L. B. 
Wilson license. This petition was denied by order released 
on October 7, 1960. (29 FCC 862) 

Finally, a petition for reconsideration of so much of 
the Commission's decision as held North Dade Video disqual- 


ified was denied by order released on November 14, 1960. 


(29 FCC 983) The Court is familiar with the other steps 


which, since July 14, 1960, have led to the present review. 
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SUMMARY OF ARGUMENT 
I. 

The Commission's decision to disqualify Public Service 
is wholly valid and proper. Public Service claims that its 
responsibility for the actions of Mr. Whiteside began and 
ended when it attempted to employ him as counsel of record 


and he refused. But the record clearly shows that Public 


Service approached Whiteside initially with the intent to 


secure the exertion of his personal influence upon Commis— 


| 
| 
sioner Mack in off-the-record interviews. In any event, the 


record shows that Public Service tacitly accepted Whiteside's 
| 


offer to “help” in this manner and received ‘from him reports 


which indicated that he was “helping.” | 
Public Service argues that the Commission's action is 
arbitrary, in that it penalizes applicants retroactively for 
making use of practices which were accepted |as permissible 
at the time and, in any event, unfairly Anne Public 
Service for practices which “untold others" engaged in and 


| 
which the Commission and Congress “consistently condoned and 


participated” in. However, there has never been any question 
as to the impropriety of ex parte approaches to Commissioners 
by parties to adjudicative cases before then, whether such 

approaches are made in person or, indirectly, through persons 
who have not participated in the case. and| the attempt of 
Public Service to thrust the responsibility|for its conduct 


| 
upon other parties, the Commission, and Congress is both 
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factually unsupported and legally irrelevant. If others have 


engaged in improper conduct, all the more reason to make it 


clear that such conduct will not be tolerated. 

The Commission's determination to disqualify North Dade 
Video, Inc. is equally sound. North Dade argues that the 
Commission's finding that Robert F. Jones was retained with 
the intent to secure extra-adjudicatory pressures upon the 
Commissio from members of Congress, is unsupported by the 
evidence and, indeed, contrary to the uncontradicted testi- 
mony of its principal, Walter Compton, and Jones. The record 
clearly shows, however, that Jones was retained to do some- 
thing for North Dade "on the Hill™ at a time when the North 
Dade principals themselves knew that they had not received a 
single vote in preliminary Commission action and believed 
that their case before the Commission was already lost. The 
record shows further that Jones was retained, not simply to 
stop Congressional pressures exercised in behalf of other 
applicants, but rather to do something “on the Hill” which 
would result im an award to North Dade. The Commission's 
refusal to believe that Jones was not intended to enlist 
Congressional approaches to the Commission is thus wholly 
sound, even assuming (contrary to the record) that the 
testimony of Compton and Jones conflicts with the Commis- 
sion’s view. 

North Dade argues, as does Public Service, that the 


Commission's refusal to disqualify in WHDH, Inc., 29 FCC 204, 


= iin S 


| 
20 Pike & Fischer, R.R. 395 (on remand from this Court in 


EE 


Massachusetts Bay Telecasters, Inc. v. Federal Communications 
Commission, 104 U.S. App. D.C. 226, 261 F.24 55) is inconsis- 
tent with its determination to disqualify here. Both Public 

Service and North Dade, however, were found to have sought to 


influence the Commission's decision, not only by use of 
| 
approaches which are improper because of their private and 


ex parte nature, but also by attempts to inject wholly impro- 


Commissioner's personal friendship for White 


per considerations into the proceeding -- in the one case, a 
iside; in the 
i 


other, the prestige and influence of members of Congress. It 
was wholly reasonable for the Commission to distinguish between 


such conduct and the attempts of those involved in the WHDH 


decision to seek a personal acquaintance with a Commissioner 
not previously known to them, or to present a brief ex parte 
on a matter critical to the pending adjudication, but also 
involved in pending legislation. sorcerers tae North Dade 
principals were found to have sought a personal acquaintance 
with various Commissioners for precisely the same purpose as 


that found improper in WHDH, supra. 


III. 

The Commission's grant to L.B. Wilson, Inc. was a 
valid exercise of its authority. Even assuming that Public 
Service has standing to challenge that grant, its arguments 


| 
against the grant are unsound. The jurisdictional claim it 


makes is, at this stage, beside the point. Either the 
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Commission's grant was sound and should be approved or 
affirmed, or it was unsound and should be reversed. In 
neither case can the question of jurisdiction be controlling. 
Nor are the procedural claims raised by Public Service any 
weightier. If it was properly disqualified, it clearly had 
no right to notice and an opportunity to be heard on the 


question of whether Wilson should be its successor. If it 


was not properly disqualified, it will enjoy such rights 


upon reconsideration of the grant to Wilson. 

Finally, the contention that the Commission arbitrarily 
overlooked improper conduct attributable to Wilson is with- 
out merit. The evidence as to conversations between Senator 
George A. Smathers and Commissioner Mack does not show any 
improper approach by the Senator in behalf of the estate of 
L.B. Wilson, Sr., of which he was then co-executor. And if 
it did, the Senator's actions cannot reasonably be attributed 
to Wilson. For the Senator himself is not a principal of 
Wilson, and, in the circumstances shown, L.B. Wilson, Sr., 
who never even told him of the Wilson application, can hardly 


be thought to have sought any improper approach from hin. 


Sa 
ARGUMENT 
The stipulated issues go considerably farther than any 
of the arguments which have thus far been presented to the 
Court. No party has challenged the Commission's determina- 
tion that Commissioner Mack should have been| disqualified from 
participation in the Commission's previous award and that his 
participation requires that that award be set aside and recon- 
sidered by the Commissioners not disqualified. Nor has 
there been any direct challenge to the Commission's disqual- 
10/ 


ification of WKAT, Inc. Finally, no party has adopted 


Judge Stern's view that, under the "public interest” standard 

of the Communications Act, it is inappropriate to disqualify 
| 

an applicant on grounds of misconduct without giving consid- 


| 
eration to all other factors which might weigh in favor of a 


11/ 
grant to such applicant. ~ 


Reiss eee ere a ee 
9/ The findings and conclusions supporting this determination 
may be found at 29 FCC 224-30, 234-5, 238-9 (Findings Nos. 1, 
2, 4, 6, and 7; Conclusions Nos. 1 and 2). 


10/ The findings and conclusions supporting this determi-~ 
nation may be found at 29 FCC 218 par. 4, 219 (rulings on WKAT 
Exceptions Nos. 15(a) and 16), 224-5, 230-1, 232, 238 (Finding 
No. 1). Insofar as Public Service argues that it was arbi- 
trary for the Commission to disqualify any applicant (PST Br., 
pp. 14-33), its argument is, of course, applicable to the 
disqualification of WKAT, Inc. | 


| 
1l/ See, to the contrary, WOKO, Inc., 10 FCC 454, 466-8, 


reversed as WOKO, Inc. v. Federal Communications Commission, 
80 U.S. App. D.C. 333, 338-41, 153 F. 2d 623, 629-31, 


reversed again as Federal Communications Commission v. WOKO, 
Inc., 329 U.S. 223, 228-9; Broadcasting Service Organization, 
Inc., ll FCC 1057, 1072 reversed as Broadcasting Service 
Organization, Inc. v. Federal Communications Commission, 84 
U.S. App. D.C. 152, 158-60, 171 F.2d 1007, 10013-15, reversed 
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Accordingly, the issues to which this brief is pri- 
marily addressed are (1) whether the Commission properly 
determined, on the basis of the record and as a matter of 


policy, that Public Service Television, Inc., and North Dade 


12/ 
Video, Inc., were disqualified, and (2) whether the Com- 


mission's grant to L. B. Wilson, Inc., was a valid and proper 


exercise of its authority. 


eS 
1i/ (cont'd) again as Federal ommunications Commission v. 
Broadcasting Service Organization, 337 U.S. 901; Mester v. 
United States, 70 F. Supp. 118, aff'd per curiam, 332 U.S. 
749; Calumet Broadcasting Co. v. Federal Communications Com- 
mission, 82 U.S. App. D.C. 59, 160 F.2d 285; Independent 


Broadcasting Co. v. Federal Communications Commission, 89 U.S. 
App. D.C. 396, 193, F.2d 900. 


12/ Public Service does argue (PST Br., pp. 41-2) for the 
adoption of judge Stern's recommendation that no party should 
be disqualified but that further comparative hearings should 
be held to take account of all factors which might be thought 
to bear upon the public interest in a grant to any applicant. 
However, it does so, not on the ground that the Communications 
Act’s “public interest” standard will not permit the Commis- 
sion to disqualify at this stage and on the basis of the 
present record, but rather on the ground that the Commission's 
action is arbitrary and that Judge Stern's recommendation 
“would accord completely with the spirit of the Commission's 
Uniform Policy on Violations of Laws." The general claim of 
arbitrariness is treated below. The contention that the 
Commission's Uniform Policy on Violations of Federal Law, 1 
Pike & Fischer, R. R. (Part Three), 91:495, supports the 
course of action which Public Service urges, simply because 

it provides for a “careful, critical analysis of the conduct 
of the applicant,” which is to be made “in the light of the 
specific facts involved in and related to the violation,” 

does not, in our view, warrant any specific comment. 


= 


I. The Commission Properly Determined that 
Public Service Television, Inc. Was 


Disqualified by Reason of Misconduct. 


The Commission found that Public Service had, through 
its emissary, Thurman A. Whiteside, attempted improperly to 
influence the decision of former Commissioner Mack, and, on 
this basis, held Public Service disqualified. (29 FCC 217 
par. 2, 218 par. 4, 238 par. 2) Public Service attacks the 
Commission's determination by arguing (1) that it was not, in 
fact, responsible for Mr. Whiteside's conceaediy improper 
approaches in its behalf to Commissioner Mack (PST Br., pp. 
9-14), and (2) that, if it was responsible for those 
approaches, such conduct cannot reasonably constitute a 
proper basis for its disqualification (PST Br., pp. 14-33). 
We shall show that these arguments are whol Ity lacking in 
merit. 


A. Public Service Secured, Ratified and 
Condoned Whiteside"s Improper Actions. 
The following facts are undisputed :72/ 
Sometime in the late summer or early) fall of 1955, 
after an Initial Decision in the Channel 10 proceeding unfav— 
orable to Public Service had been rendered, after exceptions 


thereto had been filed, after oral argument! before the Com- 


mission had been held and the case had been submitted for 
| 
Sa 

13) See Judge Stern's Initial Decision (29 FCC 226, 231-2) 
and the Public Service brief at pp. 10-12. | See also the Pub- 
lic Service brief before the Examiner (R. 9253-6) and the 
Public Service brief in support of Exceptions (R. 9312-9320). 
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decision, principals of Public Service sought to employ 
Whiteside, an intimate friend of Mack, for services in connec- 


14/ 


tion with the case. Whiteside declined employment as 
counsel of record and on a “fee™ basis, but did offer to be 
“helpfuL" Neither then nor later did any Public Service 
principal decline this offer or seek to dissuade Whiteside 
from being “helpful.” After his initial conversations with 
Public Service, Whiteside spoke to Commissioner Mack on a 
number of occasions, recommending the Public Service princi- 
pais and organization and stating that “if things were equal” 
he would appreciate Mack's giving them consideration. After 
his initial approaches to Mack, Whiteside informed Public 
Service that he had spoken to Mack and that Mack probably 
would not participate in the final decision. In April or 
May of 1956 -- under pressure from representatives of WKAT, 
Inc..-- he informed Mack that he no longer had any interest 
in the case and told Public Service that he was withdrawing 
his offer to be “helpful” and why. 

The Public Service version of these facts is as 


15/ 


follows: 


14/ The Public Service principals involved were (1) Mr. George 
T. Baker, president of Public Service and its parent, National 
Airlines, Inc., (2) Mr. Paul R. Scott, a director of both Pub- 
lic Service and National Airlines and general counsel for bah, 
and (3} Mr. Robert H. Anderson, stockholder in National Air- 
Imes and then senior partner of Mr. Scott's law firm. 


15/ See, generally, the Public Service pleadings cited in 
mn. 13, supra. 


Ou 
Being concerned with reports that Mr. Katzentine 

(of WKAT, Inc.) was bringing heavy pressures to bear 

upon Commissioner Mack through the Commissioner's 


friends, Senators and other high officials of the 


government (and having obtained confirmation of one 
such report), Mr. Scott conceived the idea of employing 
as associate counsel of record a Miami layer, known 
favorably to Mack, in the hope that when such assoc—- 
jiation became known to Mack it would tend to convince 
him of the “respectability” of the Public Service 
organization. Mr. Anderson suggested the name of 
Whiteside, because he was a friend of his, a capable 


lawyer, and a friend of Mack. Anderson, Scott and 


Baker unsuccessfully sought to employ Whiteside on 


this basis and for this purpose. Whiteside's refusal 
| 


of employment substantially ended the matter insofar 
as Public Service was concerned. His offer to be 

“helpful” was viewed by the Public Service principals 
as a gratuitous and polite, but meaningless, gesture. 
Nothing that Whiteside subsequently told Public Ser- 


vice disclosed that he had spoken to Mack in its 


behalf until April of 1956, when Whiteside inferen- 


tially informed Scott that he had been "helpful" to 
Public Service by telling him that he was forced to 
withdraw his offer to be “helpful” because of pressure 
from Mr. Katzentine. Since Public Service had no 
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knowledge of Whiteside's improper actions until after 
the fact, and since it never had any control over 
those actions, it never had any reason and was never 
in any position to repudiate or reject them. 
It is to be noted at the outset that this version of 
the facts substantially concedes what must, in any event, be 
obvious -- viz., that Public Service sought to employ White- 


side, not for the sake of such legal services as he might 


1 
perform,2~/ but for the sake of the impact which his associ- 


ation with the Public Service cause might have upon the mind 
and actions of his long-time friend, Commissioner Mack. The 
Public Service principals have variously characterized their 
aim as “to put a local flavor” on the case (Tr. 6412), to 
indicate to Mack "that Public Service Television was a respon—- 
sible organization” (Tr. 6423), to “help us neutralize the 


pressure of the opposition” (Tr. 6697; cf., Tr. 6220, 6254), 


——— 
16/ While it was possible that further legal action before 
the Commission might, at that stage, be required (and some 
further action did in fact occur) it was limited to the pos- 
sible filing of pleadings in relation to petitions to reopen 
the record, petitions for reconsideration, etc. Moreover, as 
Judge Stern aptly noted (29 FCC 231-2), the Public Service 
case was in the hands of able, wholly competent counsel of 
record (who were not consulted in regard to the proposed 
employment of Whiteside) and there is no indication that Pub- 
lic Service was, or had reason to be, dissatisfied with such 
counsel. As Judge Stern also noted, Whiteside had nothing to 
offer in the way of legal competence or knowledge in the com- 
munications field, and the Public Service principals made no 
inquiry whatsoever into such matters. (See Tr. 6212-3, 

6486, 6681.) 


Oe 
or to “create the feeling in Commissioner Mack's mind that 
| 


the people in Public Service Television were all right” (Tr. 


6750). At best, however, these phrases are, but euphemisms 


for the influence which Meck's friendship for Whiteside was 
expected to have upon mack. On its own Nocae then, Public 
Service sought to influence the Commission's decision by 
"factors unrelated to the merits of the case" (29 FCC 218 

par. 4). Such action, we submit, was wholly improper, whether 


or not Whiteside was intended to act off the record. Root 


Refining Co. v. Universal Oil Products Co., 169 F. 2d 514, 529 
| 
(3rd Cir.). 


i 
Moreover, the claim that the Public Service principals 
| 


did not intend that Whiteside should act off the record, as 


he actually did, will not withstand scrutiny. The Court is 


asked to believe that three men, who were not inexperienced 


18/ 


in matters relating to administrative agencies, expected 
to “neutralize” pressures which they believed their opposi- 
i 


tion was bringing to bear upon a Commissioner -- pressures 


which Baker believed to be “quite terrific"| (Tr. 6579) and 


because of which “we became gravely concerned” (Tr. 6576) -- 


| 
17/7 Anderson (Ir. 6212, 6214) and Scott (Tr. 6681-2, 6689, 
6696, 6704) both conceded that Whiteside was selected (rather 
than some other member of the Florida bar) because of his 
known friendship with Mack. 


18/ For the experience of Anderson, see Tr. 6246-8; for that 
of Baker, see Tr. 6556-8; for that of Scott, see Tr. 6617-18, 
6733-4, 6739. | 
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simply by letting it be known to Commissioner Mack, through 
the filing of an appearance or of a pleading bearing White- 
side's name, that an old friend and Miami attorney was 
associated with the Public Service cause. The Court is asked 
to ignore the fact and force of, inter alia, (1) Anderson's 
testimony that he expected and envisioned Whiteside's talking 


to Mack as part of the employment he was offered (Tr. 6220-22, 


20/ 
6224-5, 6239-40, 6253-4); (2) the admission that Whiteside 


told Anderson he would call Mack and report back and that 
Anderson told Whiteside to report his conversations with Mack 


to Scott (Tr. 6231-3, 6253-4, 6895-6, 6900-902) ; (3) Scott's 


ee 
19/. Although, as we have noted, at the time Public Service 
approached Whiteside, it was possible that various motions 
might be filed before the Commission and some in fact were 
later filed, there was no way in which Public Service could 
foresee such opportunities for the appearance of Whiteside. 
Nor was it at all likely, in view of the routine and minis- 
terial manner in which notices of appearance are handled in 
both administrative and judicial procedure, that Mack would 
be informed of the mere filing of an appearance by Whiteside, 
unless someone specifically brought it to his attention. 

See Tr. 6741-3. 


20/ As a result of his initial interview with Whiteside on 
this matter, Anderson was under the impression that White- 
side had agreed to “come into the case,” that Whiteside might 
even file an appearance, but that he would not take a fee. 
(As noted, he was also under the impression that Whiteside 
would talk to Mack.) Scott later told him that employment of 
Whiteside on a non-fee basis would not be acceptable and that 
Whiteside was not “coming into the case,” but that Whiteside 
had offered to “help.” Anderson described his initial 
impression of the arrangement with Whiteside as “mistaken,” 
but he never testified that he was mistaken in supposing that 
Public Service wanted and expected Whiteside to talk to Mack. 
(Tr. 6220-2, 6224-5, 6226-8, 6238-40, 6252-4). 
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testimony before the House investigating committee that what 
he envisioned in seeking to employ Whiteside was “that 
Mr. Whiteside might have an entry to Commissioner Mack that 
other people would not have” (Tr. 6675, 6689) and that “He 
could tell Mr. Mack that in his opinion the Public Service 
Television was a high-class crowd, and was not what some of 
our competitors were saying about us.” (tr. 6693-4) = ; 
(4) Mack's testimony that Whiteside had told him that Anderson 
had asked him to speak to Mack “on the quality of the type of 


operation that Public Service Television, Inc. proposed.” 


22/ 


(BR. 8107, 8128, 8134-5, 8140-41) and (5) |Whiteside's 


written response to a Congressional subpoena, which states 
| 


| 
that "In September, 1955, at the request of |Mr. Robert H. 
| 


Anderson, ..., and upon several occasions thereafter, the 
| 


Peet SEI Raa Reet arin Ry NR ee | 

21/ In the proceeding before the Commission, Scott claimed 
that the use of the term “entry" (to which he had assented 
before the Congressional committee) did not imply that he 
wanted Whiteside to talk to Mack. (Tr. 6675) He offered no 
explanation for his explicit statement to the contrary before 
the Congressional committee (Tr. 6693-4). In any event, 
Baker is sure that, either before or ater the attempt to 
“employ” Whiteside, Scott told him that he anted to employ 
Whiteside because Whiteside could speak to Mack in behalf of 
Public Service. (Tr. 6611) In this connection, see also 
Scott's colloquies with Congressmen Williams (Tr. 6690) and 
Wolverton (Tr. 6704) on the propriety of hiring someone to 
talk to a Commissioner in your behalf, as well as his testi- 
mony that he did not explicitly discuss with Whiteside 
whether Whiteside would talk to Mack because “That seemed to 
me to be a matter that the man would have to settle in his 
own mind, whether he could do that or not.” (Tr. 6697) 


22/ Portions of Mack's testimony before the |Congressional com- 
mittee were admitted into the record of these proceedings by 
stipulation of all parties. See R. 8105. Whiteside denies 
having made this statement to Mack, but admits that he told 


respondent did recommend to the Honorable Richard A. Mack, 
the individuals involved in the application of Public Service 
Television, Inc., for award of Channel 10 in Miami, Florida...” 
(Tr. 6946; FCC Ex. No. 4, R. 8167) 2 
Such evidence makes it manifest that the Public Service 
principals approached Whiteside with the initial intent to 
secure off-the-record approaches to Commissioner Mack. But, 
even if aii such evidence is ignored or overlooked, the finding 
by Judge Stern and the Commission that Public Service tacitly 
accepted whiteside's offer and ratified his conduct is fully 
accurate and supported by the record. The only way in which 
Whiteside could possibly be “helpful” to Public Service was 
“with Commissioner Mack” (cf., Tr. 6693), and when he offered 
to be “helpful,” after having declined to appear for Public 
Service on the record, his offer can only have meant that he 
was willing to approach Mack in person and off-the-record. 


Despite the present claim that Pubiic Service regarded this 


offer as “a polite and meaningless gesture”, Scott thought it 


important enough to report it both to Anderson (Tr. 6228) and 


to Baker (Tr. 6420-21), and Baker thought Whiteside's 


ery 
227 (cont'd) Mack of my friendship with Judge Anderson" 
(Tr. 6940-45). 


23/ Whiteside now states that the term “request” was used 
"loosely" in his response to the Congressional subpoena and 
that "...it was not a direct or actual request of Mr. Anderson, 
but, if anything, it was an implied request which came out of 
all of our conversations.” (Tr. 6956) He concedes that “but 
for the intercession of Mr. Anderson™ he would “never have 
made any recommendation to Commissioner Mack with reference 
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reiteration of the same offer significant enough to report 
| 


it to Scott (Tr. 6662). Clearly, both Baker and Scott had 
more than a sufficient opportunity to decline and repudiate 
the offer, whether or not they had any formal control over 
Whiteside. (Cf., PST Br., p. 13 fn.12) 
Nor was Whiteside's statement to Scott, that Mack 
would probably not participate in the final) decision, the 
meaningless event that Public Service makes it out to be. 


(PST Br., p. 12) The conversation occurred 


|, according to 
| 
| 
| 


Whiteside, in November or December of 1955. (Tr. 6930) 
Drawing the inference most favorable to Public Service, it 
is possible that it occurred after it was widely known that 
Mack had not participated in voting on prelliiminary instruc- 


tions in the case (December 21, 1955). But) it was by no 


means known that Mack would not participate in the final 


decision. On the contrary, as Judge Stern noted, the reports 


that three Commissioners out of the seven had voted in favor 
of Public Service raised the inference "that Mack's vote 
would be the one finally decisive, thereby marking him out 
all the more for intensive solicitation.” ((29 FCC 224) 
Whiteside’s report that Mack had told him that he would not 
participate (Tr. 6930) was significant news for Scott, for -- 


as he stated before the Congressional committee -- “I do not 


think it seemed to me it made any difference whether or not 


| 
23) (cont'd) to the application of Public Service Television.” 
| 


(Tr. 7044-5) 
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he /Mack/ disqualified himself, so long as he did not vote 


for Katzentine." (Tr. 6698) And he reported this news to 


4 
Baker. (Tr. 6671) 24/ 


Finally, despite Whiteside's testimony that he acted 
“upon my own free will and accord and at my desire” (Tr. 6993, 
PST Br.,. p. 13), he considered that his promise to Anderson 
committed him to “help” Public Service “as a matter of honor.” 
(Tr. 6993) When Katzentine asked him to speak to Mack in 
behalf of WKAT, Whiteside told him that he could not do so 
because of his commitment to be “helpful” to Public Service. 
(Tr. 6956-7, 6959) When Katzentine pressed him to withdraw 
his “recommendation” of Public Service, Whiteside told him, 
“t feel that I have a moral cbligation to see Bob Anderson 
and advise him that I am going to withdraw my recommendation 
of National Airlines, or the individuals involved in that 
application ...” (Tr. 6969) Thereafter he did speak to 
Anderson, and explained that he was going to withdraw his 
recommendation (Tr. 6973) And the “moral obligation” did not 
run merely to Anderson, for when Anderson told him that he 
was no longer interested in the case and that he should 
report to Scott, Whiteside told Scott that he was withdrawing 
his offer to be “helpful” and explained his reasons for doing 
247 Although Whiteside does not specifically recall having 
told Baker that he had spoken to Mack (Tr. 6923, 6931) and 
Baker denies such a report (Tr. 6433), Whiteside is either 


“sure” that he told Baker this or else of the view that it is 
‘very probable” that he did so. (Tr. 6931-4, 7028-9) 
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so. (Tr. 6973-4, 6663-5, 6687, 6694, 6699) 

In sum, as Judge Stern and the Commission found, 
“... it is clear that Whiteside acted with the knowledge and 
sanction of Anderson, Scott and Baker -- a sanction which, 
if not expressed in conventional terms or embodied in a formal 
agreement of employment, was certainly implied and so under- 
stood by Whiteside.” (29 FCC 232) We believe that the Court's 
review of this finding is governed by Section 402(g) of the 
Communications Act (47 U.S.C. §402(g)) and Section 10(e) of 
the Administrative Procedure Act (5 U.S.C. §1009(e)). 
Accordingly, we believe that, upon review, the Court should 
apply the familiar test of whether the finding is supported 
by “substantial evidence on the record as aj whole." On any 


reasonable test, however, we submit that this finding is 
| 
valid. 
B. The Misconduct of Public Service 


Constitutes More Than An Adequate 
Basis for its Disqualification. 


Public Service offers a mixture of differing arguments 
in support of its contention that, even if ait was respon- 
sible for Whiteside’s improper activities, the Commission's 
decision to hold it disqualified was unjustified. (PST Br., 


pp. 14-33) The basic thrust of these arguments appears to 


be as follows: 
| 
Public Service reasonably relied upon an apparent 
Commission policy sanctioning and condoning ex parte presen- 
| 


tations. It is unfair to visit upon it a "fine of several 
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million dollars" (PST Br., p. 15) om the basis of a retro- 
active promulgation of standards of conduct which, at the time 
the conduct here involved took place, were either non-existamt 
or intolerably vague. (PST Br., pp. 16, 31-32) In any event, 
the Public Service principals cannot be blamed for “doing 

what untold others were doing as a matter of course” (PST Br., 
p. 25), since “it is not the parties who lay down the rules 

of the game,” but the Commission and Congress, who have “con- 


sistently condoned and participated in such procedures.” 


25 
(PST Br., Pp. 33)22/ 


It is difficult to know on what level to respond to 
this argument, for it is unsound on every level. At the out- 
set, Public Service! was disqualified not only because it 
refused to be judged upon the record made in open hearing 
and through the process of adjudication specified by statute 


and grounded upon the principles of judicial fair play,” but 


eee 
25/ Public Service also claims (PST Br., pp. 24-25) that the 
Commission’s refusal to disqualify in WHDH, Inc., 29 FCC 204, 
20 Pike & Fischer, ®.R. 395 (on remand from this Court in 
Massachusetts Ba ‘ielecasters nce. v. Federal Communications 
Commission, 104 U.S. App. D. C. 226, 261 F. 2d 55) is incon- 
Sistent with its decision to disqualify Public Service here. 

We think it plain that one who deliberately utilizes a Com- 
missioner's long-standing friend to influence his decision on 
an ex parte basis iis in a different category than one who seeks 
two luncheon meetings with a Commissioner, otherwise a stranger 
to him, and also seeks to present to and discuss with the Com- 
missioner, ex parte, a brief on a policy issue critical to his 
case, but also involved in pending legislation. The first has 
deliberately appealed to “factors unrelated to the merits of 
the case" (29 FCC 218), in utter disregard of the public 
interest which alone should control the decision. While Mr. 
Choate clearly sought unfair advantage, his approach can 

hardly be described as the application of “strong personal 
pressures." (PST Br., p. 25) 
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also because it “sought to influence the syinnes by factors 
unrelated to the merits of the case and not a part of the 
hearing record" --viz., Commissioner Mack's|relationship with 
Whiteside. (29 FCC 218) The distinction is critical, for 
one who seeks to influence agency action by) appealing to 
improper motivations (on the record or Seieateley) is an enemy 
not only of the rights of other parties and of fair procedures, 
but also of the fundamental public policies! which the agency 
is bound to apply. Public Service does not and cannot claim 
that its principals thought that deliberate attempts to 
bring the pressure of a long-established friendship to bear 
upon a Commissioner's decision were proper. 
Secondly, at all times relevant hereto, there was no 
reasonable doubt that ex parte presentations by parties to 
adjudicative cases before the Commission were improper. The 
unfairness implicit in such attempts to seek favored and 


discriminatory treatment is not subtle or difficult to discern. 


And their incompatibility with the “full hearing” envisioned 


in Morgan v. U.S., 298 U.S. 468, 480, 304 U.S. 1, 19-20, or 


with the “hearing on the record" required by the Administrative 


| 
Procedure Act (5 U.S.C. §1004, 1006) was no secret to those 


26/ 


familiar with administrative agencies in the fall of 1955. 
| 


i 
26/ When Anderson was asked whether he had ever heard any 


discussion, in his bar association activities, of “rules cal- 
culated to isolate administrative agencies from improper 
influences during the pendency of proceedings before them,” 
he replied; "No, I am more or less familiar with an act of 
Congress that had that for its alleged objective, and the 
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Moreover, Section 409(c)(2) of the Communications Act 
(enacted in 1952, prior to the events here in question) 
specifically forbade any “participant” in adjudicative cases 
before the Commission to make any presentation to the Commis- 
sion, directiy or indirectly, “unless upon notice and oppor- 
tunity for all parties to participate.” 

In the hearings leading to the enactment of this 
provision, representatives of the bar and the broadcast 
industry, among others, urged that in adjudicative proceedings 
Commissioners should be treated as judges, and that it was as 
unfair to permit ex parte presentations by members of the 
Commission's staff as it was to permit similar presentations 
by parties. See, €.g.,. Hearings Before the House Committee 
on Interstate and Foreign Commerce, 82nd Cong., Ist Sess., on 
S. 658, pp. 284-95, 348-51, 362-64, 376-80. The President of 
the National Association of Radio and Television Broadcasters 
urged, in reference to presentations by prosecutory or inves-— 
tigatory staff members in the absence of the parties (Hearings, 
supra, p.350): 

Again, it is as if a judge were to permit 

a party or his attorney to come to his chambers 

to argue a submitted case, without knowledge of 

the other party or his attorney, and without 

opportunity to reply. Who knows what arguments 

might be presented if this sort of thing were 


permitted? Perhaps the very arguments or evi- 
dence which a hearing examiner had excluded 


26/ (cont’d) loopholes that were in it." When asked whether 
he was referring to the Administrative Procedure Act, he said: 
“I guess that is what it is called.” (Tr. 6249) 


sia 


because improper, might be reoffered and accepted, 


especially by Commissioners untrained 
of evidence. Perhaps political consi 


iin the law 
erations 


entirely improper to the decision might be urged. 


And the conference committee responsible for 
language of the section was “...of the defin 
all parties should have a knowledge of, and 
to refute, any matter or argument presented 
sion." H. Rep. No. 2426, 82nd Cong., 2nd Se 
also Sen. Rep. No. 44, 82nd Cong., Ist Sess. 
It is true that Section 409(c)(2) doe 
upon non-participants or the public at large 
giving notice which it imposes upon parties. 
leaves to the Commission the task of ensurin 
communications from interested non-participa 
public are either not considered or made pub 
not follow, however, that Congress thereby m 
27/ It is also of some relevance that the Ca 
the Federal Communications Bar Association h 
since 1937, that “it is improper for lawyers 
privately with a Commissioner ... concerning 
pending cause in the absence of opposite cou 


notice to them," and further that “it is une 
lawyer to attempt to sway the judgment of th 


by propaganda, or by enlisting the influence 


of public officers or others, or by threats 
personal reprisal." 


the ultimate 
ite opinion that 
an opportunity 
to the Commis- 


SS. p. 22; see 


27/ 


1 PP. 13-14. 
! 

s not impose 
the duty of 


Rather, it 


g that relevant 
| 


nts and the 


28/ 


Lic. It does 
ade a mockery of 
| 


i 

mons of Ethics of 
ave provided, 

| to communicate 
the merits of a 
nsel or without 
thical for a 

e Commission ... 
or intercession 
of political or 


28/ This is precisely what the Commission rule to which Public 


Service refers (PST Br., pp. 18-20) does and 


did at the time 


Public Service approached Mr. Whiteside. As 
brief itself shows, the rule provided for th 
communications relating to the merits of pen 
(whether designated for hearing or not) and 
stated that “No such communication will be ¢ 
Commission in determining the merits of any 


the Public Service 
e recording of all 
ding applications 
further plainly 
onsidered by the 
such matter ... 


=o 

the section by sanctioning or condoning attempts by parties 
to make private presentations indirectly, through non- 
participants. On the contrary, the section forbids parties 
to make such presentations “directly or indirectly.” 

Nor has there been any custom, such as Public Service 
asserts, of regarding ex parte approaches by parties to adjud- 
icative cases as proper notwithstanding the statute. The 
statemen*. of Commission counsel and the findings of Judge 
Stern in the proceeding pursuant to remand in Smgamon Valley 
Television Corp. v. Federal Communications Commission, 106 


oe ES 


U.S. App. D.C. 30, 269 F. 2d 221, do not support any 


ee 
28/ (cont’d} unless it has been introduced into evidence at 


the hearing and appears as part of the record.” (PST Br., Pp. 
19) Moreover, since 1945, the Commission's rules have explic- 
itly provided that all such communications shall be open to 
public inspection upon request. (10 F.R. 1828; 11 F.R. 177A- 
408 (§1.206(c)); 13 F.R. 6939 (§0.206(c)); 19 F.R. 6414-15 
(§0.406(c), published on October 5, 1954). 

Because of the provision that no such communication 
would be considered in determining the merits of a matter, 
such letters were uniformly removed from the records certi- 
fied by the Commission to this and other courts prior to 1958. 
Since 1958, as a matter of practice, all of such letters have 
been included in records certified for judicial review, not 
on the theory that they have in fact been “considered” but 
because they are part of the public record pertinent to the 
case and, in adjudicative cases designated for hearing, occupy 
a status similar to that of broadcast applications, which have 
always been included in records certified for judicial review 
and which (absent the taking of: official notice) are not con- 
sidered by the Commission unless introduced into the hearing 
record. The letters cited in fn. 53, p. 33 of the Public 
Service brief were associated with the docket file of the 
relevant applicant when received (cf., Whittier Broadcasting 
Associates, 4 Pike & Fischer, R.R. 67 (1948)), but were 
removed from the file and held in the Commission's public 
reference room when this proceeding originally was appealed 
to this Court. At all times, whether before such letters were 
removed from the file or after, Public Service, all other 


| 
| 
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| 
contention that such has been the case. (PST Br., pp. 23-4) 


For they refer to a proceeding which -- wate pISE its true 
nature -- was clearly labeled and regarded as non-ad judicative 
at the time it was held, and they are based on testimony 
presented to Judge Stern which, in his view, showed that 
during the relevant period there was a widely held, if not 
prevailing, view among lawyers, members of the Commission, 
members of Congress, and members of the broadcast industry to 
the effect that ex parte presentations by interested persons 
were both permissible and proper in rule-making proceedings 

of the type there involved. Sangamon Valley Television Corp., 
19 pike & Fischer, R-R. 1055, 1066, 1071, 1073 par. 22.2” 


No such testimony was offered with respect to these compara- 
tive licensing proceedings, and nothing which Public Service 
belatedly offers in its brief would support a Similar finding 
here. 


| 
In short, there was, and could be no justification 


for a belief by the Public Service principals that it was 


proper for them to seek, directly or indirectly, to approach 


| 

Commissioner Mack on an ex parte basis. And their 
| 
| 


——————— 
28/ (cont'd) parties, and any member of the public could have 
inspected such letters simply by exercising the right guaran- 
teed by Section 0.406(c) of the Comniis sont Rules. 


| 
29/ As the Sangamon proceedings are presently sub judice 
before the Commission, it goes without saying that nothing 
said above is intended as a comment upon thé validity or merit 
of the remarks made by Commission counsel or the Initial 
Decision made by Judge Stern therein. 
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disqualification does not penalize them retroactively for 
failing to follow any previously unknown standards of conduct. 
The claim of retroactivity is particularly hollow, because of 
the lack of any showing that Baker, Scott and Anderson, in 
fact, believed that it was proper for them to utilize ex 


30 
parte approaches. 


Similarly empty is the contention that it is unfair to 
“fine” Public Service for following the alleged customs of 
an entire generation, since the Commission and Congress 
“consistently condoned and participated" in such customs, 
thereby depriving Public Service and other individual appli- 
cants of any “realistic” alternative except conformity with 
the “rules of the game.” (PST Br., p. 33) There is no evi- 
dence to support the suggestion of wholesale deviations from 
the accepted standards on which this argument in extremis is 
based, which is why Public Service resorts to the quotation 


of generalized remarks from law review articles, Congressional 


31/ 
reports, etc. (PST Br., pp. 29-31)” Nor does the record 


indicate that Baker, Scott and Anderson, in fact, thought 


 — 
30/7 It is relevant that, when Baker mentioned to his counsel 
of record the idea of employing a Miami lawyer and friend of 
Mack (after his approach to Whiteside), he was “emphatically” 
told: “We do not need any help. We are going to win this 
case on its merits. Let's just go along as we have been 
going on the record.” (Tr. 6481-3) 


31/ Such instances of actual misconduct as have been estab- 
lished are certainly not to be condoned or excused. But we 
do not think it necessary to belabor the point that the 
sources on which Public Service relies do not support its 
broadside imputation against the integrity of all or a 
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themselves compelled to conform to “rules of the game” they 


never made. 


But if there were such evidence, it could scarcely 


33/ 


excuse Public Service, or support its attempt to escape 


personal responsibility for its action by casting it upon 


Paes, 
“custom” Congress, and the Commission. On the contrary, 


we submit, any past violations of the proper standards of 
| 


a 

31/ (cont'd) majority of the former or present members of the 
Commission and Congress. We would note, in| this connection, 
that the statement quoted from the report of the “Harris 
Committee” (H.Rep. No. 2711, 85th Cong., 2nd Sess., pp- 28- 
9) fails (as does the Public Service brief) to make any 
distinction between proceedings which the Commission has 
regarded (rightly or wrongly) as wholly legislative in 
character and proceedings which it has regarded as 
adjudicative. 


32/ When Scott was asked whether, in seeking to employ White- 
side, he was influenced by knowledge that ex parte approaches 
to Commissioners were being employed in other cases, he 
replied, inter alia, "...at the time I talked to Mr. White- 
side I knew of nothing in any case that was going on in any 
case except Channel 10." (Tr. 6760-61) It) should be 

added that there is substantial question whether, in seeking 
Whiteside's aid, the Public’ Service principals were (as they 
claim) acting “defensively” and to protect themselves against 
others. Mack's testimony is that Whiteside first spoke to 
him in behalf of Public Service in August of 1955, after he 
had taken office as a Commissioner, but while he was still in 
the process of moving from Florida to Washington and at a _ 
time when he “did not know the first thing about /the case/..." 
(R.8134) 


33/ "The flagrant turpitude of such a proposal is not miti- 
gated by the statement that it is a game —- fit word to 
express it -- which the other side have been practicing upon 
respondent's clients.” Ex parte Cole, 6 Fed. Cases 35, 38, 
No. 2973 (Cir. Ct., D. Iowa), cited in Root Refining Co. v. 
Universal Oil Products Co., 169 F. 2d 514 at 541. 


34/ It should be noted that agency members such as Mr. Mack 
may find it “most difficult to slam the door in the face of 


a Congressman or a Senator or a friend” (R, 8085) and that 
| 
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conduct by parties or governmental officials can only provide 
the more reason now to make it unmistakably clear that such 
conduct will not be tolerated. 


II. The Commission Properly Determined that 
orth Dade Video nce. Was Disqualified 


by Reason of Misconduct. 
The Commission found that North Dade employed Robert 


F. Jones (a Washington attorney who is a former Commissioner 
and forme~ Congressman from Ohio) with the intent of obtaining 
"political and extra-adjudicatory pressure” in its behalf. 

(29 FCC 217) It also found that North Dade principals 
improperly sought a personal acquaintance with various Commis- 


sioners in furtherance of their application. (29 FCC 217-18, 


220 /ruling on Public Service Exception No. 7/ ) Om the 


basis of these findings, it held North Dade disqualified (29 
FCC 217-218) and reaffirmed that holding in denying recon- 
sideration (29 FCC 983). 

North Dade attacks the Commission's decision primarily 
by arguing that the finding of improper conduct in the reten- 
tion of Jones is factually unsupported. (NDV Br., pp. 17-25) 
It also argues, however, that the Commission's action here is 
arbitrarily inconsistent with its refusal to disqualify in 
WHDH, Inc., 29 FCC 204, 20 Pike & Fischer, R.R. 395 (NDV 


34/ (cont'd) members of Congress may find it equally difficult 


to resist the importunings of constituents (cf., R. 8103-8104, 
7257-9}. No one has yet suggested that any improper conduct 
on their part can be justified because the alleged consistent 
practice of others leaves them without “realistic” alternatives. 


Say = 
Br., pp. 25-28) Neither of these arguments, as we shall show, 


has merit. 


A. North Dade Employed Robert F. Jones With 
the Intent to Obtain Congressional 
Pressures Upon the Commission in Its Favor 
and Against a Grant to Its Rivals. 

It is undisputed that, early in 1956,| after it was 


| 
widely rumored (if not known) that the Commission had voted 


preliminary instructions in the Channel 10 case looking toward 


a grant to Public Service, Walter Compton (a) one-tenth stock- 
| 

holder and executive vice-president of North Dade) retained 
| 35/ 


the services of Mr. Jones in behalf of North Dade. (29 


FCC 224, 232-3; NDV Br., p. 18) It is also undisputed that 


the North Dade case before the Commission was then in the 
i 


hands of wholly competent counsel (who was not consulted in 
| 
regard to the retention of Jones), that Jones was not retained 


to, and never did perform legal services before the Commis- 
sion, or file an appearance in behalf of North Dade, that he 


was retained to do something for North Dade "on the Hill,” 


and that he was paid a fee of $2,000. (29 FCC 232-3; NDV Br., 


36 
pp. 21, 24)32/ Finally, it is undisputed that, pursuant to 


| 
aN en 

35/ Mr. Marshall Luce (one-tenth stockholder and then presi- 
dent of North Dade) was advised and consulted, and partici- 
pated in the retention of Jones, who was paid with North Dade 
funds. (Tr. 7216-17) ! 


36/ Compton testified that he envisioned the possibility that, 
if there were further proceedings before the Commission, Jones 
would become co-counsel of record. However, when North Dade 

in fact filed a petition for reconsideration of the grant to 
Public Service, Jones did not participate and was not consulted. 
Compton does not recall the reasons why this occurred. (Tr. 
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his retention, Jones, in fact, spoke to several members of 
Congress and one Congressional staff member in an effort to 
“focus attention upon the impending facts /concerning a grant 
of a television permit to Public Service, a subsidiary of 
National Airlines/" (Tr. 7099) and with the expectation 

that any interest he aroused in the general problem of whether 
a certificated airline should be permitted to own a television 
station would be transmitted to the Commission by legisla- 
tion or by questions addressed by Congressional committees 

to Commissioners, parties or others. (Tr. 7100;see also 29 
FCC 233; NDV Br.. Pp. 20)2/ 

North Dade's claim is that Compton, who was "disturbed 
by persistent rumors that Public Service was privately manipu- 
tating a victory in’ the Commission, and that it and WKAT had 
enlisted powerful Congressmen to intervene for them with the 
Commission” (NDV Bri., p. 18), sought the aid of Jones to 


“neutralize” the pressure brought by other applicants (Ibid.) 


367 (cont*d) 7179). He states, moreover, that Jones was 
selected primarily because he “happens to know his way around 
Washington” (Tr. 7180) and particularly because, in contra- 
distinction to North Dade"s counsel of record, he “knew his 
way around on the Hill" (Tr. 7191). 


37/ Jones never sought to have legislation introduced and had 
“no specific bill in mind” (Tr. 7098). He thought that any 
investigation which Congress might undertake might ultimately 
result in legislation. (Tr. 7099) His efforts did result in 
questions addressed to a vice-president of National Airlines 
by Congressman Celler, of the Antitrust Subcommittee of the 
House judiciary Committee, in public hearings. (Tr. 7113-17) 
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and "dissuade the Congressmen who were acting as agents for 
other applicants.” (NDV Br., p. 24) The most Compton wanted, 
according to North Dade, was to “persuade Senators "X' and ‘Y’ 
that it was improper for them to make approaches to individual 
Commissioners in behalf of WKAT or Public Service Television” 
(NDV Br., p. 20). Such an attempt, it neta may have been 


quixotic but was certainly not improper. Nor, as Judge Stern 


found, was Jones" attempt to secure general) legislation 
improper. : 

The primary defect in this argument lies in the fact 
that Compton clearly wanted Jones not only to stop the 
pressures of other applicants, but also to take action “on 
the Hill" to block the impending grant to Public Service and 
obtain the award for North Dade. When Compton retained 
Jones, he and other North Dade principals believed that 


their case before the Commission was already lost (as well 


they might, in view of the reports that no Commissioner had 


voted for it on the preliminary instructions -- see 29 FCC 
| 


222, 224; Tr. 7095). In Compton's expressive phrase, “at the 


time we asked Mr. Jones to do this for us, \we were dead ducks, 


so far as I know. We were grasping at straws." (Tr. 7184-5) 


| 
Merely stopping any further pressures in behalf of other 


applicants could not have aided North Dade and Compton was 
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38/ 
certainly cognizant of this fact. 
In this light, there can be no reasonable question 


what Compton meant when he testified that Jones was given 


“carte blanche” to do “anything that would get it for us” 


9 / 
(Tr. 7173) that his “hope” that Jones “would help us get 


the grant” was “implied and possibly stated” to Jones (Tr. 
7178-9), and that Jones was hired “to do what he could for 
North Dad by blocking the grant to National and by taking 
whatever other steps he could on the Hill to insure the 
possibility of North Dade getting the grant..." (Tr. 7180) 
Qn the basis of this evidence, Judge Stern found that “North 
Dade Video, Inc., desiring to enlist the aid of Senators and 


Congressmen in obtaining for it the award of the construction 


38/ Jones himself did not seek to stop the activities of other 
parties or to persuade Congressmen and Sena ors that they 
should not aid other parties. On the contrary, as he stated 
on cross-examination by Commission counsel, “in my own mind, 

I thought these fellows, if they were in activity of this 
kind, would get to slugging it out among themselves and would 
precipitate a reargument before the Commission and then I would 
get a chance to perform.” (Tr. 7134) And as he stated to 
counsel for Public Service, "I hoped one of you would slip -- 
if it were true, if the rumor was true, I was hoping one of 
you would slip to give me an opportunity to get on the record, 
and I taiked to your man, Milt Hill, I was trying to make him 
flip his lid so that he would slip.” (Tr. 7142) (Jones had 
previously testified that during this period, when he met or 
spoke to representatives of the other parties, “I would tell 
any one of them they didn‘*t have a chance.” (Tr. 7119)) And 
his primary efforts were directed, as we have noted, to the 
creation of Congressional interest and feeling against the im- 
pending grant of a television permit to a certificated airline, 
in the hope that such interest would reach the Commission, by 
way of legislation or otherwise. 


39/ Jones was never given any specific instructions on how to 
pursue his goal. (Tr. 7141, 7171-3, 7177, 7215) 
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permit for channel 10, Miami ... employed for that purpose 


40/ 


Robert F. Jones ..." (29 FCC 239) On the basis of the 


same evidence, the Commission found that ",|.Robert F. Jones 


was retained to do anything ‘on the Hill’ which would facil- 


| 
itate North Dade's getting the grant,” and concluded that 


| 
~,...Jones was to assist North Dade by some form of political 


and extra-adjudicatory pressure.” (29 FCC 217) 

North Dade argues that Jones' attempt to secure legis- 
lation is the best example of what it was he was supposed to 
do, and that it was arbitrary for the Commission to reason 
that, if Jones was not to exert or stimulate pressure upon 


the Commission, his activities were reduced! to “a cipher for 


| 
which he was to receive $2,000." (29 FCC 217; NDV Br., p- 20) 
But even assuming that there was a reasonable chance to obtain 


| 
the enactment of legislation in time to block a grant to Pub- 
lic Service (and Jones does not appear to have made any 


strenuous efforts to obtain swift action in this regard), it 


pea ee ea 
40/ North Dade claims (NDV Br., p. 19) that Judge Stern's 
affirmance of the proposed finding of Commission counsel with 
respect to the purpose of Jones' employment negatives any im- 
plication that he found an intent on the part of Compton and 
Luce to stimulate pressures upon the Commission. This argu- 
ment misreads the positions of both Commission counsel and 
Judge Stern. See Commission counsel's proposed Conclusion No. 
5 (B.8300) and brief (R. 8322-24) and Judge Stern's ruling 
affirming that proposed conclusion (R. 8396). See also North 
Dade's proposed Conclusion No. 8 (R. 9016) jand Judge Stern's 
ruling as to that proposed conclusion (R. 8398) . Judge Stern's 
finding of an intent on North Dade's part “to enlist the aid 
of Senators and Congressmen in obtaining for it the award of 
the construction permit for channel 10, Miami -- a method which 
would have been improper for that purpose 4nd not in accord— 
ance with the recognized and public processes of adjudication” 
(29 FCC 239) is wholly consistent with these rulings and 
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is apparent that there was nothing Jones could do “on the 
Hill” which would “get the grant" for North Dade, unless some 
member of Congress somehow communicated with the Commission. 
North Dade also argues that the testimony of Jones ani 
Compton flatly contradict any notion that Jones was hired 
either to make or to enlist approaches to the Commission. 
(NDV Br., pp. 21-24) However, as the Commission pointed out 
in denyir3 reconsideration (29 FCC 983-4), the testimony of 
Compton is by no means as unequivocal as North Dade would 
claim. While he repeatedly stated that he did not want Jones 
himself to approach any Commissioner, his testimony with 
respect to the enlistment of Congressiona: approaches to the 
Commission is vague, at best. Thus, in the testimony quoted 
on p. 19 of the North Dade brief and discussed by the Commis- 
sion (29 FCC 984 fn. 2), Compton was, at least twice, specif- 
ically asked whether he envisioned Jones’ enlistment of any 
Congressional approaches to the Commission. His first 
response was that he didn’t “ask” Jones to do so (which is 
wholly beside the point, in view of the testimony that Jones 
received no instructions whatsoever on the methods to be used 
in pursuit of his aim -- See fn. 39, supra) His second 
response was that he didn’t want Jones to “contact anybody at 


41 
the Commission.“ (Tr. 7173)-/ 


40/7 (cont'd) wholly inconsistent with the construction which 
North Dade would put upon it. 


41/ Nor is there any testimony by Jones which contradicts the 
Commission's finding that contacts by members of Congress with 
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But whether or not Compton did in tact disclaim any 
design to exert Congressional pressures pon the Commission, 
the Commission's finding that he had such ah intent is wholly 
sound. It refused to believe that Compton and Luce wanted o@ 
expected Jones to do something “on the Hill” which would 
result in an award to North Dade, without stimulating and 
enlisting Congressional approaches and pressures upon the Com- 


mission. In denying reconsideration, it specifically indi- 


| 
cated that, if Compton's testimony were to be construed as 


asserting such an intent, it found such testimony inherently 
incredible in the light of surrounding circumstances. (29 
FCC 384 par. 5) There is nothing in any authority cited by 
North Dade (NDV Br., pp. 21-23) which would| withdraw from a 
fact-finding tribunal the power to make such judgments. On 
the contrary, the authorities cited support) and endorse such 
a power. Nor is there anything unreasonable in the Commis- 


sion's exercise of that power. Indeed, the circumstances 


under which Jones was retained, and Compton's affirmative 
I 


testimony as to the purpose of that retention, will hardly 


| 
permit any conclusion other than the one which the Commission 
| 


validly reached. 


—_—_—_———— EEE 

41/ (cont'd) the Commission were envisioned. On the contrary, 
his testimony is that he strove to “focus” Congressional 
attention on his problem “and let them take it from there.“ 
(Tr. 7098; see also Tr. 7117) 
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B. : a a 
and Proper Basis for Its Disqualification. 


North Dade argues, as does Public Service, that the 
Commission's refusal to disqualify in WHDH, Inc., 29 FCC 204, 
20 Pike & Fischer, 8.R. 395, is inconsistent with its action 
here. (See fn. 25, supra.) Once again, we submit, this argu- 
ment must fail. For, like Public Service, North Dade was 
found to have sought to influence the result of its case by 
an appeai to “factors unrelated to the merits of the case” 

(29 FCC 218 par. 4) -- in its case, the influence, power and 
prestige of members of Congress. It is plain that such con- 
duct, if successful, is wholly destructive not only of fair- 
ness to the parties before the Commission, but also of the 
basic independence ‘and integrity of the judgments which the 
Commission must make in applying the Communications Act's 
“public interest" standard. 

The principals of Massachusetts Bay Telecasters, Inc. 
and WHDBR, Inc. involved in the WHDH, Inc. decision, supra, 
on the other hand, were found to have sought personal meetings 
with the Chairman of the Commission, whom they had not 
previously met, in the hope that they might thereby impress 


him with “the responsible nature of the individuals owning 


the applicant feacn] represented” and create “a favorable 


bias in that gentleman's mind which might be calculated to 
operste is ftheir7 favor ... in the event of a close decision...” 


(29 FCC 212) Mr. Choate (of WHDH, Inc.) was also found to 
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| 
have attempted to present to the Chairman, ex parte, “a legal 


brief on a matter so intimately concerned with the then- 

| 
pending hearing that he must have been aware! of the applica- 
bility of the general problem discussed therein to the specific 


| 
issue at stake in the Bostsn hearing.” (Ibid.) 
| 


Such actions were certainly improper,) and the Commis— 


| 
sion so held. But they do not involve the exertion of pres- 
sures which are entirely improper to inject into Commission 
adjudicative aroceedtagstee In this respect, as the Commis- 
sion pointed out in denying reconsideration Wereint they do 
not truly compare with the retention of Bones on a “carte 


| 
blanche" basis to do “anything that would get it for us,” $e., 


"...to exert extra-adjudicatory pressures and to do so in any 


manner he saw fit -- a clear abdication of the applicant's 


responsibility for being the keeper of his own conscience and 


character." (29 FCC 984 par. 6) 
Moreover, when it granted Public Service Exception 

No. 7, the Commission found that principals of North Dade had 

engaged in precisely the type of conduct by |applicants in 

comparative cases which the Commission found worthy of censure 


in WHDH, i.e., seeking personal meetings with Commissioners 
| 

for the sole purpose of letting the Commissioners “see them 

———————E—SSSSss 

42/ The Commission noted that Mr. Choate "is not guilty 

of offering any material inducement to influence the 

outcome of the proceeding or of actually arguing the 

merits of the case ex parte” (WHDH, Inc., 29 FCC 204, 212) 
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43/ 
in the flesh” in their capacity as applicants. (Tr. 7223) 
And it was on the basis of this conduct, which “reflects no 
credit on North Dade” (29 FCC 218), coupled with the reten- 
tion of Mr. Jones, that the Commission decided to disqualify 


North Dade. Its decision here is thus fully consistent with 


its decision in WHDH, Inc., supra. 


III. The Commission Properly Granted the 
Application of L. B. Witson, Inc. 


Raving found three out of the four applicants before 
it disqualified, and having only the application of L. B. 
Wilson, Inc. ieft flor consideration, the Commission concluded 
that “the public interest, convenience, and necessity would 
be served by the grant of the L.B. Wilson, Inc., application, 
and the denial of tihe competing applications.” (29 FCC 218 
par. 5) The Commission recognized, however, that the compar- 
ative proceedings before it had, to some degree, failed in 
their purpose of producing the best qualified licensee and 
that "the peculiar circumstances of this matter have resulted 
in a type of award by default." (29 FCC 218 par. 6). Accor- 
dingly, it limited the license period under the permit granted 
to a period of 4 months subsequent to construction, “rather 


than ... the 3 year period which has been customary.” (Ibid.) 


43/ Despite the effort of North Dade counsel to Suggest that 
the principals of North Dade had some purpose apart from the 


comparative case in mind, in seeking to meet Commissioners, 
Mr. Compton candidly stated: “With all due respect to you, 
Mr. David, ....I do believe that it was primarily because of 
the North Dade application.” (Tr. 7225) 


44/ The Commission rejected the contention of Elzey Roberts 


44/ 


ATi 
Public Service attacks this grant by arguing (1) that it was 


beyond the Commission's jurisdiction under |the mandate of 


this Court (PST Br., p. 34), (2) that it violated “due pro- 
cess" in that the Commission did not give Public Service 

notice am opportunity to be heard on the Pioacion of whether 
Wilson should receive a grant (PST Br., opi 35-6), and 

(3) that it arbitrarily discounted improper conduct on the 
part of Wilson shown on the record (PST Br., pp. 37-41). 
It is settled law that a party whose application is 


properly denied for lack of qualifications) to receive a 


grant is without standing to challenge the| grant to another 


| 

of the permit he seeks. Simmons v. Federal Communications 
I 
| 


Commission, 79 U.S. App. D.C. 264, 145 F.2d 578; Mansfield 
Journal Co. v. Federal Communications Commission, 84 U.S. 


ee S$ 


App. D.C. 341, 173 F.2d 646. Accordingly, if the Court 
should agree that Public Service was properly disqualified, 
we think it clear that Public Service lacks standing to 


challenge the validity of the grant to Wilson. 


44/ (cont'd) that the public interest required the reopening 
of the record to consider new applications now, rather than 
four months after Wilson completes construction pursuant to 
its grant. WKAT, Inc., 29 FCC 862. Because of the limita— 
tions of time, this brief does not attempt to anticipate the 
arguments which Roberts may put forth in support of his posi- 
tion. The Commission's general position with respect to 
Roberts (viz., that he lacks standing to challenge its action 
and that his contentions are without merit) is set forth in 
our “Response to Petition to Intervene as Amicus Curiae,” 
filed herein on October 7, 1960. If the brief which Roberts 
files should, in our view, require any further response, we 
shall seek the Court's leave to file a reply within the time 
already accorded for the filing of reply briefs herein. 
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In any event, the Public Service arguments are without 
substance. We have already expressed the Commission's views 


on the question of its jurisdiction to make the grant to 


45 
Wilson at some length 2 and we see no reason to burden the 


Court with further explanation. We think it worthwhile to 
reiterate, however, that if the Court could and did deprive 
the Commission of the power to make an effective grant, the 
Court car certainly return that power to the Commission now. 
If the Commission's decision of July 14, 1960, contrary to 
the position of the Commission, is viewed as a "recommended" 
rather than a "final" order, then the only question of signif- 
icance is whether the recommendation is sound and should be 
approved, or whether there is some basic defect in it of a 
nature to warrant disapproval. Cf., this Court's order of 
January 19, 1961 in Massachusetts Bay Telecasters, Inc. et al. 
v. Federai Communications Commission, Cases Nos. 13896 and 
13899. 

Public Service claims that the grant to Wilson is pro- 
cedurally defective, because the Commission did not give it 
notice and an opportunity to be heard before making it. But 
the Commission, having already found Public Service and all 
other applicants save Wilson disqualified, was under no obli- 
gation to give notice and an opportunity to be heard to those 
@S5/ See the Commission's response to the Public Service motion 


to vacate the decision of July 14, 1960, filed herein on 
August 29, 1960. 
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who had no proper interest in its further 
Television Corp. v. Federal Communications 
App. D.C. 278 F.2d 854. 


, 


sion unquestionably changed its views as t 


In making the 


fi... 


action. Plains 


Commission, U.S. 
| 
grant, the Commis-— 


9 the scope of its 


jurisdiction under this Court’s mandate (See R. 8582), but 


the change affected no legitimate right or 


Service and cannot be held to have denied 


Cf., Federal Broadcasting System, Inc. v. 


linterest of Public 


it due process. 


| 
Federal Communica- 
| 


tions Commission, 96 U.S. App. D.C. 260, 266-7, 225 F.2d 560, 


566-7; F 


ee 


U.S. 223, 227-8; Mester v. United States, 


aff'd per curiam, 332 U.S. 749. 


ederal Communications Commission v, 


329 


WOKO, Inc., 


70 F. Supp. 118, 122, 
| 


If the Court should reverse the Commission's disquali- 


fication of Public Service, the grant to Wilson would obviously 


have to be reconsidered, and Public Servic 
to the normal procedural rights of an appl 
consideration. Unless and until such reve 


we think it obvious that its procedural cl 


—— 
46/ Also without substance is the contenti 
davits presented in opposition to the Publ 
stay were a retrospective effort to defend 
lacking in sufficient factual foundation. 


The grant to Wilson was no more ex parte t 


made in the presence of only one qualified 


it was much less so, since the Commission 
original comparative record (on the basis 
sioner had thought Wilson best qualified o 
giving consideration to the death of L.B. 
Commissioner Hyde's dissenting opinion, WK 
Fischer, R.R. 1, 76) and the record in the 
to remand, which -- in the Commission's vi 
Wilson alone had abstained from the improp 
in by its competitors. 


| 
e would be entitled 
| 
icant upon such re- 


| 

rsal occurs, however, 
| 46/ 
aims are baseless. 

iF 
| 


on that the affi- 

ic Service mdion for 
a grant otherwise 

| (PST Br., pp. 36-7) 
han any other grant 
applicant. Indeed, 
had before it the 

of which one Commis— 
if the four, even 
Wilson, Sr.,-- see 
AT, Inc., 12 Pike & 
| hearings pursuant 
iew -- showed that 

jer activities agaged 
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This leaves the contention that the Commission arbi- 
trarily overlooked improper conduct attributable to Wilson. 
Charging that the Commission found it guilty of improprieties 
on the basis of “surmise and suspicion,” Public Service 


attempts to show that the application of the same standards 


47/ 
of judgment to the facts concerning L.B. Wilson, Sr.~— and 


Senator George A. Smathers of Florida would result in a con- 
clusion ‘!) that Wilson selected Smathers as co~executor of 
his estate in an effort to “bargain for” the exertion of the 
Senator's prestige and influence in behalf of the Wilson 
television application, and (2) that Smathers in fact improp- 
erly approached Cosimissioner Mack in behalf of the Wilson 
application. (PST Br., Pp- 37-9) The Court will, of course, 
determine for itself whether the Commission's findings con- 
cerning Public Service and Mr. Whiteside are based on “surmise 
and suspicion." We think that the reverse is the case and 
that the Public Service charges against Wilson are without 
foundation. 

The claim that the Senator improperly approached 
Commissioner Mack in Wilson's behalf is the only one that 
Public Service made before the Commission. (RB. 9265-6, 9302- 
3, 9309-11). It was in reference to this argument that the 
Commission ruled that “the evidence does not compel a 
Gi wr. Wilson, Sr., died in October of 1954. The impact of 
his death on the Wilson application was fully considered in 
the Commission's original decision herein. See WKAT, Inc., 


12 Pike & Fischer, 1, 11-15, 24-5, 27, 29-30, 30b, 30k-30p, 
46-49, 58, 60-61, 63, 64, 66-7, 75. 


= Ans 
| 
finding or conclusion that the approach of Senator Smathers, 


as executor of L.B. Wilson's will, was improper." (29 FCC 


220, ruling on Public Service Exception No.8) This ruling 


| 
| 
is clearly sound. 
| 
The evidence in question consists, in toto, of the 
following statement by the Senator (R. 8098-99; letter to 


House committee from Smathers): | 
| 

(1) In the fall of 1955 at the University of 
Florida Homecoming festivities held at Gainesville, 
Florida, I happened to meet Commissioner Mack at a 
large party given by a mutual friend. I had a 
conversation with him and my best recollection is 
that he told me of the extreme complexities of the 
problems with which he was confronted as a new 


Federal Communications Commissioner. During this 
casual discussion the situation involving Channel 
10 came up. Frankly, I do not remember whether 
he brought it up or if it was I who mentioned it, 
but in:any event I definitely got the impression 
from Commissioner Mack that he was not going to 
participate in the decision on Channel 10. 


(2) The only other time the matter was rased 
was when I was invited by Mr. Mack to visit his 
office, which I had not previously done. His 
invitation was strictly of a social mature and I 
accepted. To the best of my recollection I went 
over to his office in the late fall of 1956. In 
the course of our conversation, I stated to 
Commissioner Mack that I hoped a declision could 
be made in the Channel 10 case in the very near 
future because we were anxious to close up the 
L.B. Wilson estate, and that was one of the 
matters that had to be disposed of before the 
estate could be closed. My best recollection is 
that he told me it would be decided very shortly 
and that his vote would be one which would not 
be pleasing to me. Exactly what his! words were I 
have no specific recollection, but that was the 
general impression conveyed to me at that time. 


Mack's belief that his vote in favor of Public Service 


| 
would not be “pleasing” to the Senator is hardly surprising, 


=r = 

in view of the Senator's past controversies with National Air 
lines. (R. 8101) And the Senator's desire to close up the 
L.B. Wilson estate did not require any intimate knowledge of 


or concern with the details of estate administration. (cf. 


48/ : 
PST Br., fn. 59a)— We do not think it necessary to contrast 


this evidence with the testimony on the basis of which Judge 
Stern found that the Semtor had talked to Mack in behalf of 
WKAT, Inc. (R. 8099-8100, 8129, Tr. 5615-16), or with the 


evidence concerning Whiteside’s approaches in behalf of 


; 49/ 
Public Service.” 


But even if the circumstantial inferences which Public 
Service draws had more basis than they do, there is not the 
slightest indication of any knowledge of, or complicity in, 


these conversations on the part of any principal of L.B. 


50/ ; 
Wilson, Inc. The best that Public Service has been able 


es 
46/ Nor did the Senator make it known to Mack “on two occa- 
Sions” that he was ‘an executor of the Wilson estate. 

(PST Br. p. 39) 


49/ we might note, however, tha Mack's testimony is clear 
that all of the Senators and Congressmen who discussed the 
case with him “approached me in behalf of Mr. Katzentine™ 
(R. 8129; see also R. 8111) 


50/ The Senator himself certainly cannot be regarded as a 
principal of the applicant, simply because of his role as co- 
executor of the Wilson estate. He and his two co-executors 
have never had any control over the applicant beyond the right 
to approve or disapprove changes in capital structure and the 
purchase or sale of major assets. (WKAT, Inc., 12 Pike & 
Fischer, R.B. 1, 11 par. 19) And, we are infomed, even that 
connection has been dissolved, for the estate has been closed. 
The relevant principals of L.B. Wilson, Inc. are the three 
persons who exercised authority to vote Mr. Wilson's stock 
under the teras of his will and the legatees. (WKAT, Inc., 

12 Pike & Fischer, R.R. 1, 11-15) 


= fic 


to discover, in this regard, is the claim ( 


time in its brief before the Court) that L. 
must have envisioned, sought and “bargained 


approach in his behalf when he selected the 


executor of his estate. (PST Br., pp. 38-9 


which is made without the slightest examina 


rounding circumstances or the prior relatio 


two men, and in the face of the fact that t 


learned of the Wilson application from Mr. 


learned it independently some five months a 


1/ 


5 
ment had been made (R. 8098, 8103),” need 


by further discussion. 


ee 
51/ We would add that the Senator's letter 
not indicate “misgivings as to Wilson's mot 
him as executor. (PST Br., p. 38) On the 

ator asked Wilson to remove him as executor 
anxious not to subject you or me to any cri 
and closed with the statement that “After t 
been completely settled, if you are still o 
you would like to have me serve as your exe 
you that nothing would give me greater plea 
The record does not disclose why Mr. Wilson 
to this request during the eight months whi 
between the Senator's letter and his death. 
Public Service to read something sinister i 
is too forced to deserve any comment. 


made for the first 
B. Wilson, Sr. 
for” some improper 
Senator as co- 


This contention, 


) 
tion into the sur- 
nships between the 
he Senator never 

Wilson, but rather 


fter the appoint- 


not be dignified 


to Mr. Wilson does 
ive” in appointing 
contrary, the Sen- 
i "because I am 
ticism” (R.8104) 
his contest has 

ff the opinion that 
‘cCutor, I can assure 
sure.” (Ibid.) 

| failed to accede 
ich intervened 

| The effort of 
nto that failure 


—¥54) — 
CONCLUSION 
In our view, this proceeding is governed by the review 


provisions of Section 402(b) of the Communications Act. Con- 


sequently, as we have noted, we believe that, in reviewing 


the Commission’s findings of fact, the Court should apply the 
test of whether the findings are supported by substantial 
evidence on the record as a whole. But we do not think that 
the Court is faced with the necessity of deciding whether it 
is required to apply this test, for, on any reasonable test, 
we submit that the Commission's findings are wholly valid and 
proper. 

The situation with regard to the Court's review of the 
Commission's conclusions of law and policy is, in our view, 
only slightly different. No matter what the nature of these 
proceedings, only the Commission can grant (Scripps-Howard 
Radio, Inc., v. Federal Communications Commission, 316 U.S. 
4, 14) and only the Commission can deny (Federal Communica- 
tions Commission v.. WOKO, Inc., 329 U.S. 223, 228-9) a license 
to operate radio apparatus. However, even if the questions 
here presented were before the Court as an original matter, 
rather than on review, we believe that the Court’s conclu- 
sions would parallel those of the Commission. 

Accordingly, if the Court should determine that the 
Commission's decision of July 14, 1960, herein, should be 
treated as 2a “recommended” order, it is submitted that the 


Court should approve the recommendation, deny the pending 


- 55 - 


motions for vacation and stay, and remand these proceedings 


| 
for entry of the Commission's order and such further action 


as the Commission deems appropriate. If, on the other hand, 
the Court should agree with us that the Commission's decision 


should be treated as a final order, it is submitted that the 


Court should affirm the Commission's order, deny the pending 


motions for vacation and stay, and dismiss the pending appeal 
of WKAT, Inc., and Eastern Air Lines, Inc., as moot. 


Respectfully submitted, 


John L. FitzGerald 
General Counsel 


Max D. Paglin 
Assistant General Counsel 


Joel Rosenbloom 
Counsel 
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No. 13,725 


APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED* 


When Eastern Air Lines petitioned to intervene prior to final deci- 
sion in the comparative proceeding for Channel 10, Miami othe 


1. Did the Commission err in dismissing Eastern's petition to 
intervene: 


(a) On the grounds that Eastern had not shown good cause 

| 
for its failure to request intervention prior to the comparative 
hearing? | 


(b) Without any consideration of the substantive allegations 


| 

of Eastern's petition? | 
2. Does a television grant to a wholly-owned subsidiary of a 

certificated airline disserve national air transportation policy and 

the public interest, convenience and necessity, and did the Commission 


give adequate consideration to this issue? 


> eR ea 
This statement was stipulated by the parties, and the stipulation approved by this Court by Order 
dated November 6, 1957. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit | 


No. 13,725 


EASTERN AIR LINES, INC., | 
Appellant 
Vv. | 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 
PUBLIC SERVICE TELEVISION, INC., : 
Intervenor 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


| 
This is an appeal pursuant to Section 402 (b) of the Communica- 
tions Act of 1934, as amended [48 Stat. 926 (1934), 66 Stat. 718 (1952), 
47 U.S.C. 402(b)] from | 


(a) An order of the Federal Communications Commission 
(Commission) adopted February 7, 1957 and released February 
8, 1957, granting the application of Public service Television, 


Inc. ("PST") for a new television station in Miami, Florida; and 


(b) An order of the Commission adopted February 7, 1957 
and released February 8, 1957, dismissing the petition of Eastern 
Air Lines;., Inc. (Eastern) for leave to intervene in, and for 
further hearings in, the proceeding which terminated in the order 
granting PST's application. 


Appellant, Eastern, is aggrieved and adversely affected by the 
grant of PST's application, and therefore, by the denial of intervention, 
because PST is wholly owned by Eastern's direct competitor, National 
Airlines, Inc. ( National ). Both Eastern and National offer daily 
scheduled passenger, mail and property service on the important air 
service route between Miami and northeastern United States. The 
award of 2 Miami television station to the wholly-owned subsidiary of 
National will give National an unfair competitive advertising advantage 
over Eastern. National will, as a result of the use of its subsidiary's 
television station in Miami to advertise its air carrier service, divert 
substantia! traffic from Eastern. Eastern will be seriously injured as 
a result. Cf. United States v. Storer Broadcasting Company, 351 U.S. 
192; Federal Communications Commission v. Sanders Brothers Radio 
Station, $09 U.S. 470; Granik v. Federal Communications Commission, 
98 U.S. App. D.C. 247, 284 F. 2d 682 (1956); Clarksburg Publishing 


Co. v. Federal Communications Commission, 96 U.S. App. D.C. 211, 
225 F. 2d 511 (1955). 


Appellant filed a notice of appeal with this Court from the Com- 
mission's orders of February 7, 1957 on February 20, 1957. It also 
filed a petition for stay of the final decision on February 20. 


STATEMENT OF THE CASE 


This appeai arises from the decision and orders of the Federal 
Communications Commission adopted in a proceeding involving the 
mutually exclusive applications (designated for hearing on December 
$0, 1953) of WKAT, Inc. (WKAT), L. B. Wilson, Inc. (Wilson), North 
Dade Video, Inc. (North Dade), and Public Service Television, Inc. 
(PST) for a construction permit to construct and operate a television 
station on Channel 10 in Miami, Florida. 


One of the named parties, PST, Intervenor herein, is the wholly- 
owned subsidiary of National Airlines, Inc. G. T. Baker, president 
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and director of both National and PST, is the largest stockholder of 
National, holding 16.7% of National's stock. Further, all of PST's 
officers and directors are officers or directors and stockholders of 
National (R. 4453-4 ): | 


National Airlines is a major domestic air carrier and serves the 
New England area, Middle Atlantic region, and Florida and Gulf Coast 
centers. Its principal route between Miami and New York (R. 4453) 
via Washington, Baltimore, Philadelphia and other intermediate points 
extends also to Providence and Boston. National directly competes 
with Eastern between Miami and fifteen cities to the north and those air 
traffic markets constitute a major portion of the total business of East- 
tern as well as of National. 


On March 30, 1955, Hearing Examiner Herbert Sharfman re- 
leased an initial decision proposing to grant the application of WKAT 
and to deny the competing applications of PST, Wilson and North Dade. 
Exceptions and briefs were filed and oral argument was heard by the 
Commission in July, 1955. | 


On February 1, 1957, prior to the adoption of the Commission's 
decision in the proceeding, Eastern filed a petition with the Commis- 
sion asking that the record of the proceeding be reopened for further 
evidentiary hearings and that Eastern be allowed to intervene therein 
(R. 4393-9). | 


In that petition Eastern pointed out that it is an air carrier in 
direct competition with National, both companies offering multiple 
daily scheduled airline passenger service between Miami and New York 
City; that an award of a construction permit in Miami to National's 
subsidiary would give National an undue, unfair and insurmountable 
competitive advantage, i.e. , a low cost and effective advertising 
medium not available on comparable terms to competing airlines, 

1 Record references are to the original record in No. 13,718 which was cogsolidated with this case; 
No. 13,725, by onder of this court of February 28, 1957. References to the transcript of hearings are 


cited as R. Tr. - . The remainder of the record is cited as R__- (Stipulation of the parties, approved 
by Order of this Court dated November 6, 1957.) | 
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which would siphon off a substantial portion of Eastern's business to 
National, especially on the Miami-New York route; and that Eastern 
was therefore a party in interest to the grant of the application of 
National's subsidiary. 

Eastern then alleged that if it was permitted to intervene in the 
proceeding it would show that a grant to National's subsidiary would 
disserve the provisions of the Civil Aeronautics Act of 1938 and 
national air transportation policy. Briefly stated, Eastern made the 
following points (R. 4393-9): 


(a) The Civil Aeronautics Board (CAB) is directed to exer- 
cise jurisdiction over not only subsidies and mail payments but 
also loans and "other financial aid from the United States or any 
agency thereof to, or for the benefit of, any air carrier" [Sec. 
410,Civil Aeronautics Act, 52 Stat. 1003 (1938), 54 Stat. 1235 
(1940), 49 U.S.C. Sec. 490, emphasis added]. Accordingly, 2 


grant of a television station to an airline without CAB approval 
would be contrary to the policy of, if not prohibited by, the Act. 


(b) It is against national air transportation policy to permit 
the acquisition by air carriers of public service enterprises not 
directly utilized in providing air transportation [see 408 of the 
Civil Aeronautics Act, 52 Stat. 1001, 54 Stat. 1235 (1940), 

49 U.S.C. Sec. 488]. The acquisition of a television station by 
National would be inconsistent with that policy, particularly 
where, as here, the acquisition would tend to restrain the com- 
petition of other air carriers. 


(c) National's ownership of a television station would force 
Eastern to spend huge sums for advertising to offset National's 
use of its own television facilities. The only way that Eastern 
could secure funds to offset National's advertising advantage 
through ownership of a television station in Miami might be to 
secure an increase in its fares and charges. 
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On February 4, 1957, WKAT filed a petition to enlarge the issues 
and reopen the record to make further inquiry into the financial and 
comparative qualifications of PST in view of G. T. Baker's (president 
of PST and National) recent sworn statement to the CAB that National 
was facing ruin and a return to subsidy status because of threatened 
additional new competition to National on the New York - Miami route. 
WKAT alleged that on January 9, 1957 (less than a month prior to the 
filing of WKAT's petition), Northeast Airlines, Inc. (Northeast") had 
instituted airline passenger, mail and property service, pursuant to a 
CAB certificate, on the New York - Miami route, National's principal, 
and only profitable, passenger route (R. 4406 - 20). ! 


WKAT alleged that National's claim that it would be forced back 
on a subsidy status by the newly instituted competition on its principal 
route bore directly on PST's claim during the hearing that National was 
a "self-sufficient" subsidy-free airline. WKAT pointed out that these 
new facts related directly to the point it had raised during the hearing, 
in its proposed findings, and in its oral argument that it was not in the 
public interest for a subsidized airline to receive further governmental 
privileges in the form of a television grant (R. 4410-2). 

| 


WKAT pointed out several other policy questions implicit in the 
National-PST application (R. 4413): 


(a) “Is it in the public interest for an airline which must be 
heavily subsidized by the federal government to operate a tele- 
vision broadcast station which will admittedly lose one-quarter 
of 2 million dollars in its first year of operation?" 


(b) "Is it in the public interest for the federal government 
to subsidize a commercial television station which competes 
with commercial television stations which are not eligible for 
subsidies?" | 


(c) "If National, as it has claimed, operates television at a 
- 


loss for the first year, should such loss be reflected in its rate 
base?" 


WKAT further pointed out that (R. 4414-7): 


“The answers to these fundamental questions involve not only 
national broadcasting policy but national air transportation policy. It 
must be remembered that unlike broadcasting stations, air carriers 
are public utilities; unlike the broadcasting industry, the air transporta- 
tion industry was not intended to be open to free and unrestricted com- 
petition. Competition in air transportation is the policy of Congress 
only ‘to the extent necessary to assure the sound development of an 
air-transportation system . . .' [Sec. 2 of the Civil Aeronautics Act 
of 1988, as amended, 49 U.S.C. Sec. 402]. '[DJestructive compe- 
tition is to be avoided for the federal government would otherwise have 


to foot the bill by subsidizing airline losses’ [Ibid.; Sec. 406 (b) of the 
Act, 49 U.S.C. Sec. 486(b) }" 


"In the effectuation of national air transportation policy, the 
Board attempts when it can to strengthen weaker airlines, to equalize 
the competitive strength of various competing carriers, and, in 
general, to afford competitive balance among airlines (e.g., Trans 
Pacific Airlines Ltd. , 12 CAB 900 (1951)). The competitive balance 
necessary to national air transportation policy may easily be upset by 
the Commission's action in this case. On the one hand, the estimated 
operating losses of a quarter of a million dollars for the first year 
may be just enough to bankrupt National, which if its president can be 
believed, already faces ruin from Northeast's new competition." 


“The award of a television station to National's subsidiary will 
in any event have a tremendous impact upon National and its competi- 
tors. Probably the Board's attempts to maintain competitive balance 
will be thwarted. | It was to prevent other federal agencies from 
upsetting this balance that the Board was given at least veto power 
over all awards of assistance by all federal agencies to air carriers: 
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airmail carriage authority, rates for airmail pay, subsidies, loans ‘or other 
financial aid’ [Secs. 410, 405, 406 of the Civil Aeronautics Act, 49 U.S.C. 
Secs. 490, 485, 486]. The policy of these provisions would certainly seem 
broad enough to cover the grant of a television station. Otherwise the Board 
would be powerless to achieve the relative equality among competing airlines 
which it seeks." | 


‘Another CAB policy which would be thwarted by the Commission's grant 
is the policy against ownership by airlines of business enterprises which are 
unrelated to the principal business of the airline -- air transportation. While 
no hard and fast rule has been drawn by the CAB, it has provided for divesti- 
ture of dissimilar activities when it could. (E.g., North Central Case, 7 
CAB 639, 672-674 (1946) (truck manufacturing); cf. Sec. 408 af the Civil 
Aeronautics Act, 49 U.S.C. Sec. 488). Certainly, when a choice between 
applicants is possible, the Commission should not disserve this policy by 
granting an airline a television station." | 


On February 4 and 5, 1957 PST submitted oppositions to Eastern's 
and WKAT's petitions (R. 4400-5, 4421-5). | 


On February 7, 1957 the Commission's Broadcast Bureau requested 
additional time to answer Eastern's petition which, in the opinion of the 
Broadcast Bureau, raised "questions requiring careful study preparatory 
to the framing of an adequate reply." (R. 4429-31). 


| 
The Commission, however, did not wait for the Broadcast Bureau's 
answer, or for Eastern's reply to the PST pleading although the Tom- 
mission's Rules specifically provide for the receipt of such pleadings. 
On February 7, 1957, the same day that the Broadcast Bureau 
had asked for additional time to answer and well before Eastern had 
the right to answer PST's opposition to Eastern's petition, the Com- 
mission adopted its final decision granting PST's application (R. 4436- 


4541). On the same day in two ancillary orders it (i) dismissed 


| 
z Section 1.730 of the Commission's Rules provides “ . . . oppositions to petitions must be filed within 
10 days after such petitions are filed with the Commission. Replies to such oppositions must be filed within 
5 days after such oppositions are filed with the Commission . . -” 1RR51:365 


Eastern's petition as untimely filed (R. 4434-5), and (ii) denied WKAT's 
petition as untimely and without merit (R. 4432-3). In its order deny- 
ing WKAT's petition the Commission ruled as follows on the "question 
presented relative to the policy of permitting an airline to hold a TV 
permit. . ." (R. 4433): 


"it is clear that nothing in our Act expresses or 
suggests a prohibition against an airline or a 
corporation owned by a regulated airline holding 
a license from this Commission. . . . The corp- 
oration is state chartered. No argument is made 
that its legal power is defective under local law. 
We are not cited to any provisions of the Civil 
Aeronautics Act which would preclude a grant or 
to any administrative or Court decision which 
would support a disqualification of Public Service. 
Petitioner's charge that these matters reflect 
adversely on the character qualifications of Pub- 
lic Service Television, Inc. and Mr. Baker are 
without substance. Accordingly, we see no 

merit in these allegations." 


This was the Commission's only ruling on the important policy 
question raised by Eastern and WKAT. There is no mention in the 
Commission's final decision as to whether a grant of a television 
permit to a wholly-owned subsidiary of a certificated airline raises 
any question affecting its comparative or other qualifications: 


STATUTES 


Section 409(b) of the Communications Act of 1934, as amended 
[48 Stat. 1096 (1934), 66 Stat. 721 (1952), 47 U.S.C. 409 (b) J: 


(b) ‘The officer or officers conducting a hear- 
ing to which subsection (a) applies shall prepare 
and file an initial decision, except where the hear- 


that due and timely execution of its functions imper- 
atively and unavoidably require that the record be 


1 _Sastem filed its notice of Appeal with this Court from the Commission's Orders of February 7, 1957 
and February 20, 1957. 


| 

| 
9 | 
certified to the Commission for initial or final 
decision. In all such cases the Commission shall 
permit the filing of exceptions to such initial deci- 
sion by any party to the proceeding and shall, upon 
request, hear oral argument on such exceptions 
before the entry of any final decision, order, or 
requirement. All decisions, including the initial 
decision, shall become a part of the record and 
shall include a statement of (1) findings and con- 
clusions, as well as the basis therefor, upon all 
material issues of fact, law, or discretion, pre- 
sented on the record; and (2) the SEES 
decision, order, or requirement. 


STATEMENT OF POINTS 


The Commission erred inconcluding that the issues presented in 
Appellant's and WKAT's petitions were "without substance" without a 
statement of its findings and conclusions, as well as the bases therefor. 


SUMMARY OF ARGUMENT | 

Eastern's and WKAT's petitions of February 1, , 1957 and Febru- 
ary 4, respectively, raised important policy and comparative issues 
of first impression, i.e. , issues generated by the general question of 
whether a television grant to a wholly-owned subsidiary of a certificated 
airline would disserve national air transportation policy and the public 
interest, convenience and necessity. These issues were clearly 
“material issues of fact, law or discretion" within the meaning of 
Section 409 (b) of the Communications Act [cf. Telanserphone Vv. 
Federal Communications Commission, 97 U.S. App. D.C. 398, 


231 F. 2d 732, 734-5 (1956); Johnston Broadcasting Co. v. Federal 
Communications Commission, 85 U.S. App. D.C. 40, 175 F. 2d 351 
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(2949)}, and were clearly within the comparative issues set out in the 
Commission's order setting the proceeding for hearing. 


The Commission's bare conclusions that such "airline" issues 
were “without substance” or without "merit", without a statement of 
“findings and conclusions, as well as the basis therefor" were legally 
insufficient under Section 409 (b) of the Communications Act. Telanser- 
phone, supra, American Broadcasting Company v. Federal Communica- 
tions Commissi . 85 U.S. App. D.C. 343, 179 F. 2d 437, 444-5 
(1949); Johnston Broadcasting Company v. Federal Communications 
Commission, supra. 


Inasmuch as the Commission did rule on the "airline" issues 
set out in the petitions of Eastern and WKAT (which were filed prior 
to the final decision), those issues were properly "presented on the 
record” [Section 409(b) ] and the issues were “properly reserved for 


. . . [this Court's]. . . review." Telanserphone, supra; Gerico 
Investment Company v. Federal Communications Commission, 
99 U.S. App. D.C. 379, 240 F. 2d 410 (1957). 
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ARGUMENT 
I 


EASTERN'S AND WKAT'S PETITIONS RAISED 
IMPORTANT POLICY QUESTIONS OF FIRST | 
IMPRESSION WHICH THE COMMISSION SHOULD 

HAVE CONSIDERED UNDER ITS STATUTORY, 
MANDATE 
| 

This is the first time in the Commission's history that it has 

had before it, or granted, an application for a television permit by 


a wholly-owned subsidiary of a certificated airline. 


| 
The application, by National's subsidiary, PST, raised several 
| 
critical policy and comparative issues which were presented to the 
| 
Commission in detail by Eastern and WKAT prior to the adoption 


of the Commission's final decision. | 
| 
As evidenced by the concern voiced to the Commission by the 


Aviation Subcommittee of the Senate Committee on Interstate and 
Foreign Commerce, in a series of letters prior to the Commission's 
final decision, the possibility of a grant of PST's application involved 
more than simply a question of the Commission's effectuating national 
broadcast policy in conformity with the Communications Act. It 

also involved a question of possible serious conflict with air trans- 
portation policy as set out in the Civil Aeronautics Act: 


| 
There can be no serious dispute that the questions raised by 
Eastern and WKAT, which are fully set out in the statement of the 
case, were "material issues of fact, law, or discretion" within the 


! 

1 As stated in the letter to the Chairman of the Commission of January 22, 4957 from Senators’ 
Monroney, Payne and Bible (a majority of the Aviation Subcommittee): 
“You should be aware of the fact that certificated airlines enjoy a peculiar and advantageous 
position over other types of business, They are, under the Civil Aeronautics Act, granted guarantees of 
a fair return on their investment. Even though they may be operating without subsidies or extra mail 

pay over certain periods, the guarantee of a fair retum fs there to insure a profit on their operations. 
Thus, in almost all business matters, they are closely regulated and supervised by the CAB. 

“The intermingling of activities of an airline and its wholly owned subsidiaries in extraneous 
business can and would seriously jeopardize the continuance of this guaranteed retum contained in the 
Civil Aeronautics Act.~ 

The substance of the exchange of letters between the Commission and the members of the Aviation 
Subcommittee, which were attached as Exhibit 8 to WKAT's Motion for Stay, filed with this Court in 
Case 13,718 on February 15, 1957, are reprinted in the Appendix to this Brief. 
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meaning of Section 409(b) of the Communications Act [48 Stat. 1096 
(1934), 66 Stat. 721 (1952), 47 U.S.C. Sec. 400(b)]. Cf. Telanseraphone 
vy. Federal Communications Commission, 97 U.S. App. D.C. $98, 231 
F.2d 732, 734-5 (1956); Johnston Broadcasting Co. v-. Federal 
Communications Commission, 85 U.S. App. D.C. 40,175 F.2d 351 
(1949): 

To illustrate this fact we need only restate one of the many 
questions emanating from PST's status as National Airlines’ subsidiary, 
as raised in Eastern's and WKAT's Petitions: Is it in the public interest 
under the Communications Act for the Commission to allow an airline 
to use assets at ieast in part accumulated by receipt of past government 
subsidies {derived from the taxpaying public) for the construction and 
operation of a television station, a venture wholly unrelated to its 
activity as an air carrier? 


That is clearly not the purpose for which National received tax- 
payers’ funds. The purpose of Government subsidy payments to certi- 
ficated airlines is “to enable such air carrier under honest, economical, 
and efficient management, to maintain and continue the development of 
air transportation to the extent and of the character and quality required 
for the commerce of the United States, the Postal Service, and the 
National defense”.' Section 406(b) of the Civil Aeronautics Act [52 Stat. 
998 (1938), 54 Stat. 1235 (1940), 49 U.S.C. Sec. 486 - emphasis sup- 
plied}. 

Plain common sense informs us, and should inform the Com- 
mission, without the aid of a ruling from the CAB, that money derived 
from taxpayers and paid to an airline for specific air transportation 


~ As stated by this Court in Johnston. “Findings must be made in respect to every difference, except 
: matial, benween be 22 ts indicated by the evidence and 


E Unti? very secent yeas, National “was heavily subsidized” by the Govemment (R. Tr. 4115, 
Emphasis supplied). 
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purposes should not be funneled into a television station which National 


claims will cost over two and a quarter million dollars to build and 
operate--at a loss--for the first year: | 


| 
This is especially true when the Commission is informed of the 
sworn testimony of G. T. Baker, president of National and PST, before 
the CAB, that National is now facing financial "ruin" and a return to a 
subsidized status. | 


This issue, and the other issues raised by Eastern and WKAT in 
their petitions were within the first issue designated by the Commis- 


sion for the comparative hearing:” 


"To determine on a comparative basis seco of 
the operations proposed in the above-entitled appli- 
cations would best serve the public interest, convenience 
and necessity in the light of the record made with res- 
pect to the significant difference among the applications 
as to: (1) The background and experience of each of the 
above-named applicants having a bearing on its ability 

to own and operate the proposed television station. . . - 


w 


Accordingly, the Commission was required to include a statement 
of "findings and conclusions, as well as the basis thereof" on the “air- 
line" questions in its decision. [Section 409(b)]. This it did not do. 


2 In Telanserphone, supra, a comparative proceeding between mutually exclusive applicants for a 
one-way radiopaging signal station, this Court held that the Commission erred in not considering, 
comparatively, the “relative costs to the public” of the competing applicants rates, 231 F. 2d at 734. 
In a different but very real sense there are costs to the public involved in a gtant to National's subsidiary 
which are not involved in a grant to the other applicants, For as stated, the funds to be supplied by 
National to PST to construct and operate the station are inevitably traceable in part to past Government 
subsidies, or, and just as importantly to fares paid by the public for Air Transportation. 
een ———— 


2 


Set out in Footnote 64, conclusion 1 of the Commission's Final Decision R. 4436-4541). 
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0 
THE COMMISSION'S BARE CONCLUSIONS THAT 
THE "AIRLINE" ISSUES PRESENTED IN EASTERN'S 
AND WKAT’S PETITIONS WERE “WITHOUT SUB- 
STANCE" OR WITHOUT "MERIT" WERE NOT 
LEGALLY SUFFICIENT UNDER SECTION 409(b). 

The Commission's bare conclusions in its ancillary order of 
February 7, that the “airline” issues presented in Eastern's and 
WKAT's petitions were "without substance" or without "merit™ 
without a statement of "findings and conclusions, as well as the basis 
therefor” was legally insufficient under Section 409(b) of the Com- 
munications Act [48 Stat. 1096 (1934), 66 Stat. 721 (1952), 47 U.S.C. 
Sec. 409(b)]. Telanserphone, supra, 231 F.2d at 735; American 
Broadcasting Company v. Federal Communications Commission, 85 
U.S. App. D.C. 343, 179 F.2d 437, 444-5 (1949); Johnston Broadcasting 
Company v. Federal Communications Commission, 85 U.S. App. D.C. 
40, 175 F.2d 351, 357 (1949). 


In Telanserphone, an appeal by a losing applicant from a final 
decision in a comparative proceeding for a one-way radio paging station, 
this Court pointed out that the Commission, after setting forth the pro- 
posed rates of the two applicants, concluded that “there is no ground 
for determining a point of preference between the proposals on the 
basis of the rates proposed” (231 F.2d at 735). Focusing on this con- 
clusion, this Court held that (231 F.2d at 735): 


1 Following is the full text of the Commission's ruling (R. 4433): 


4. The other question presented relative to the policy of permitting an airline to hold a TV 
permit is even more untimely asserted. The parties to this proceeding have developed no record on this 
question, though WKAT to the Examiner that he make findings and conclusions in his Initial 
Decision in this regard. Examiner did not do so, and the matter has not been further urged nor 
presented in the exceptions before us. Moreover, it is clear that nothing in our Act expresses or suggests 
2 prohibition against an airline or a corporation owned by a regulated airline holding a license from this 
Commission. 2/ The corporation is state chartered. No argument is made that its legal power is 
defective under local law. We are not cited to any provisions of the Civil Aeronautics Act which would 
preclude 2 grant of to any administrative or Court decision which would support a disqualification of 
Public Service. Petitioner's charge that these matters reflect adversely on the character qualifications of 
Public Service Television, inc. and Mr. Baker are without substance. Accordingly, we see no merit in 
these 
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tt. . . The expression of a bare conclusion that 
there was no ground for a preference does not reveal 
‘the basis’ for the conclusion required by 47 U.S. Cc. 
Sec. 409(b) (1952), 66 Stat. 721 (1952), 47 U.S.C. A. 
Sec. 409(b). The statutory duty of this court to re- 
view the action of the Commission cannot be perform- 
ed without a fuller statement of its reasons for its 
conclusion. . ." | 


So here. The Commission may not dispose of a sation of 
serious policy and comparative issues by simply stating that they are 
"without substance”. Reversal and remand are clearly required. 


mW 
THE QUESTION OF THE PROPRIETY OF A GRANT 
TO, AND THE COMPARATIVE STATUS OF, A 
WHOLLY-OWNED SUBSIDIARY OF A CERTIFICATED 
AIRLINE WAS "PRESENTED ON THE RECORD" AND 
PROPERLY RESERVED FOR THIS COURT'S REVIEW. 
| 
In its ancillary orders of February 7, 1957, which were adopted 
on the same day as the final decision, the Commission held that 
Eastern's petition to intervene and for other relief was untimely filed 
and that WKAT's petition to reopen the record was untimely and without 
merit. However, in denying WKAT's petition, the Commission, as 
shown above, did rule, although erroneously, on the "question presented 
[by both Eastern's and WKAT's petitions], relative to the policy of per- 
mitting an airline to hold a TV permit". 


Inasmuch as the Commission did rule on the " line" issue in 
response to petitions filed prior to its final decision, that issue was 
properly "presented on the record" [Section 409(b) of the Communi- 


cations Act] and the issue was “properly reserved for, . - [this 
Court's]. . . review." Telanserphone, Inc. v. Federal Communi- 
cations Commission, supra, 231 F.2d at 735; Gerico Investment 
Company v. Federal Communications Commission, 99 eS App. D.C. 
379, 240 F.2d 410 (1957). 


I And, needless to say, hastily and before full consideration of the “serious” issues raised by Easterm’s 
petition as to which the Commission's own Broadcast Bureau desired to file a response (R. 4429-31). 
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In Telanserphone, this Court held that where the appellant had 
raised a proper comparative issue on petition for rehearing after final 
decision and the Commission ruled on it, the Court would review the 
ruling even though the appellant had not raised the point in his findings 
or exceptions or at any time prior to the final decision. (231 F.2d at 
735): 


“The Commission says further, however, that 
the question was not properly reserved for our review. 
The hearing examiner decided in favor of Telanserphone, 
but did not award either applicant a preference on the 
basis of rates. Telanserphone failed to propose for 
Commission consideration a finding and conclusion to 
the effect that it should be awarded a preference in 
rates. But, as we have seen, not only was the subject 
of rates among the issues framed by the Commission 
to be heard comparatively, but after the Commission's 
own decision Telanse: e e S' 
in its for rehe . And it actually was dealt 

‘commission in its Memo jum and 


Order denying that petition. According: we know of 
no reason r ‘we cannot consider the question." 

Yemphasis supplied) 

A fortiori, the questions raised by Eastern and WKAT prior to 
the issuance of the final decision, and ruled on by the Commission on 
the merits in an order ancillary to its final decision, are "properly 
reserved” for this Court's review. 


Similarly, and bearing directly on Eastern's status, in Gerico 
this Court held that where Gerico Investment Company had attempted 
to intervene in a comparative proceeding and obtain a hearing on the 
questions it presented after initial decision but prior to final decision, 
Gerico could appeal to this Court from the Commission's rulings on its 
petition -- where the ruling was on the merits -- even though Gerico's 
right to intervene was rejected. Gerico Investment Company v. Federal 
Communications Commission, supra, 240 F. 2d at 411. 
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| 
Accordingly, inasmuch as the Commission did rule, however 
erroneously, on the merits of the questions submitted by both Eastern 
and WKAT, the questions presented to the Commission are preserved 


for this appeal. 
| 


CONCLUSION 

For the reasons herein stated, the Commission's final order and 
decision of February 7, 1957 and its ancillary orders of the same date 
are contrary to law. Accordingly, the Commission should be reversed 
and this case remanded to the Commission with directions to (i) reopen 
the record and hold further evidentiary hearings as requested in 
Eastern's and WKAT's petitions and (ii) make Eastern and the Civil 
Aeronautics Board parties thereto; or to afford Eastern such other 


relief as the Court may direct. | 


| 
Respectfully submitted, 
| 


E, SMYTHE GAMBRELL 
HAROLD L. RUSSELL 


825 Citizens & Southern 
National Bank Building 


Atlanta 3, Georgia 


Attorneys for Appellant 


Eastern Air Lines, Inc. 
| 
| 


December 16, 
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APPENDIX 


Article in Broadcasting Telecasting | 
Magazine of January 14, 1957, pp. 70-1 
“NATIONAL AIRLINES TV BID WORRIES SEN. MONRONEY 
"Sen. A. S. Mike Monroney (D-Okla.) has asked the FCC to defer 
aetion in the contested Miami ch. 10 case in which, he said, he under- 
stands 'there is a strong likelihood of a grant of a television license 
. . to National Airlines.’ | 
"Sen. Monroney made public, for release today (Monday) a letter he 
wrote Dec. 28 to FCC Chairman George C. McConnaughey. In his 
letter the senator said grave problems would be created by the grant of 


a tv permit to an airline. 


"He asked that the FCC defer action until the Senate Commerce Com- 


mittee's Aviation Subcommittee, of which he is chairman, could inves- 
tigate. The subcommittee, he said, would solicit the views of the Civil 
Aeronautics Board as to the propriety of an airline operating a tv 
station. | 


"National Airlines through a wholly owned subsidiary, Public Service 

Tv Inc., is one of four applicants for ch. 10 Miami. The others are 

L. B. Wilson Inc. (WCKY Cincinnati), North Dade Video (group of 

Miami businessmen) and WKAT Miami. An FCC examiner in an initial 
| 


decision favored WKAT. | 


"Certificated airlines present a far different type of business 


setup than is found in the usual corporation,’ Sen. Monroney wrote 
Chairman McConnaughey. 'Certainly, no one could complain if the 
FCC saw fit to grant to a stockholder of the airline or to a separate 
corporation such a license, but whether it could properly be a part of 
a business operation of a certificated airline is open to question. 
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‘All certificated airlines enjoy the security of a guarantee of a 
fair return on their investment -- whether they are now in a position 
to require subsidies or not. Fortunately, the National Airlines is not 
in a subsidy position, but the guarantee of a fair return still is avail- 
able in the event of a decline in air traffic. 


'In such a case, the combination of the operation of extraneous 
business enterprises, disassociated from the job of handling air 
passengers, could present a troublesome problem with which to deal 
and could endanger the system of guaranteed earnings of the schedules 
[sic] airlines." 


"Sen. Monroney also spoke of intensifying competition between airlines. 


Certainly ,' he wrote, ' the ownership of a television station by 
one airline would eventually lead either to the insistence on the part of 
its competitor that it be given a television license or that it might find 


it necessary to make an expensive investment to purchase an existing 
one to maintain its competitive position." 


"Sen. Monroney said he did not know 'whether the law permits the 
operation of a television station as a part of the business of an airline.’ 
The question, he said, ought to be discussed by his subcommittee. 


Until the Aviation Subcommittee can hear from the Civil Aero- 
nautics Board, and perhaps from your Commission,' he wrote 
Mr. McConnaughey, 'it would seem prudent not to take final action 
and thus set a precedent which may be detrimental to the certificated 
carriers.'” 


Exhibit 8 (b) 


Article in Broadcasting-Telecasting 
Magazine of January 21, 1957, p. 94 


FCC DENIES MONRONEY REQUEST IN MIAMI CASE 
| 


The FCC has told Sen. A. S. Mike Monroney (D-Okla.) the Com- 
mission feels it would be committing "legal error" if it considered the 
senator's request that the FCC defer action in the Miami ch. 10 case. 


Sen. Monroney, 2 member of the Senate Interstate & Foreign 
Commerce Committee, chairman of its Aviation Subcommittee anda 
member of its Communications Subcommittee, had asked the FCC 
Dec. 28 to defer action because "there is a strong likelihood of a grant 
of a television license . . . to National Airlines" [B-T, Jan. 14]. 
Sen. Monroney said that before the FCC acts in the four-way contest 
he wants the Aviation Subcommittee to hold hearings on the propriety 
of an airline holding a tv grant because such firms receive or are ina 
position to receive government subsidies. | 


| 
The FCC, ina reply dated Jan. 11 and revealed Wednesday, said 


that in an adjudicatory proceeding such as the Miami ch. 10 case, the 
Communications Act and Administrative Procedure Act require that 
decisions be based only on matters of record. Ita i: ‘your letter 
of course, is not of record in the proceeding. Accordingly, the Com- 
mission feels it would commit legal error in considering it." The 
FCC letter concluded: | 


| 

"The Commission desires to extend every courtesy it can to you 
as a member of the Senate. You will appreciate, however, the caution 
which must be exercised with respect to taking any action on the basis 
of matters not before the Commission in the record of the proceeding." 


| 

Dt tae 
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| 
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Exhibit 8 (c) 


Letter to the Chairman of the Federal 
Communications Commission from 
Senators Monroney, Payne and Bible, 
As Reported in Broadcasting Telecasting 
Magazine of January 28, 1957, page 50 


"Dear Mr. Chairman: 

This letter is'to renew a request, made by the chairman of the 
Aviation Subcommittee, as to the policy of the FCC regarding the issu- 
ance of television or radio licenses to certificated airlines. Also, it is 
to renew our request for information regarding whether or not the 
Civil Aeronautics Board has been consulted on this policy question. 


Your letter, 2s chairman of the FCC, dated Jan. 16, 1957, to 
the chairman of the Aviation Subcommittee was not an answer at all to 
these questions. 


As chairman of the FCC, you are aware of the Interstate & 
Foreign Commerce Committee's concern over policies affecting tele- 
vision and radio Hicenses. You also are aware of its concern over 
precedents your actions may set affecting businesses licensed or 
supervised by other agencies of government. 

You should be aware of the fact that certificated airlines enjoy 
a peculiar and advantageous position over other types of business. 
They are, under the Civil Aeronautics Act, granted guarantees of a 
fair return on their investment. Even though they may be operating 
without subsidies or extra mail pay over certain periods, the guaran- 
tee of a fair return is there to insure a profit on their operations. 
Thus, in almost all business matters, they are closely regulated and 
supervised by the CAB. 


The intermingling of activities of an airline and its wholly 
owned subsidiaries in extraneous business can and would seriously 
jeopardize the continuance of this guaranteed return contained in the 
Civil Aeronautics Act. 


Our interest as a subcommittee of the Intejrstate & Foreign Com- 
merce Committee is not in any particular statiok Jicense, and speci- 
fically not in ch. 10 Miami, Fla. We do not care = interven- 
ing to aid or to discourage any properly qualified operat t from obtain- 
ing such a license. It so happens that this specific case is the first 
time, to our knowledge, that the FCC has given serious s consibestion 
to establishing such a precedent. | Xe 


The right of any individual stockholder or group of stockholders 
of any airline company to form an independent, unrelated corporation 
for the ownership of television or radio licenses is not questioned here, 
but the acquisition by a certificated airline, through ite own corpora- 
tion or through its wholly owned subsidiary, presents a question of 
policy in which we are properly interested. | 


Therefore, the Subcommittee on Aviation wishes to renew its 
request for any information you might have bearing on (a) whether the 
matter of public policy has been considered by the Commission as to 
such ownership, and (2) whether advice, or an opinion, was asked of 
the Civil Aeronautics Board as to the effect of such ownership v eo 
certificated airlines. | 


Awaiting a prompt answer to these two questions, we are 


(Senators A. S. Mike Monroney 
Frederick G. a Bible)" 


[A majority of the Aviation Sub- 
committee ] 


Exhibit 8 (d) 


Letter to Senator Monroney from 


This is with further reference to your letter of Dec. 28, 1956, 
and will acknowledge your letter of Jan. 22, 1957, concerning the pos- 
sible grant of television licenses to a certificated airline or its wholly 
owned subsidiary . ‘In these letters you raise questions with respect to 
the impact of such 2 grant upon aviation policy matters over which the 
Aviation Subcommittee of the Interstate & Foreign Commerce Committee 
has cognizance. You request information as to (1) whether the matter 
of public policy has been considered by the Commission as to such 
ownership, and (2) whether the advice or an opinion, was asked of the 
Civil Aeronautics Board as to the effect of such ownership upon certifi- 


As you have indicated, the only instance in which the Commission 
has been called upon to consider an application for a television license 
by a certificated airline or its subsidiary is with respect to the applica- 
tion of Public Service Inc. , 2 wholly owned subsidiary of National Air- 
lines, for ch. 10 in Miami, Fla. The issues which have been designat- 
ed for hearing in the proceeding make no specific reference to the 
policy question discussed in your letters. None of the parties to the 
proceeding has ever sought to enlarge the issues to encompass this 
question. The commission has not sought an opinion from the Civil 
Aeronautics Board on this question, nor has the board attempted to 
intervene in the proceeding to state any position with respect to the 
matter. 


It is our understanding, however , that certain questions have 
been raised by some of the parties during the course of the Miami 


| 
| 
| 
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| 
proceeding as to the appropriateness of a subsidiary of a certificated 
airline becoming a licensee of a television station. However, since 
this matter is now pending before the Commission in its adjudicatory 
capacity, we do not think it would be appropriate for the Commission 
prior to the issuance of a decision in the case to indicate its view as 
to whether such questions have been properly raised on the record or, 
to the extent they may have been, their scope, relevance or ultimate 
disposition. ! 

By direction of the Commission 


George C. McConnaughey 
Chairman 


cc: Sen. George A. Smathers 
Sen. Andrew F. Schoeppel 


United States Court of Appeals 
For the . 
District of Columbia Circuit 


Flies JAN 2 1 1961 
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BRIEF FOR APPELLANT NORTH DADE VIDEO, INC. 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT O S$ | 


Nos. 13,718, 14.021, 14,170 


WKAT, INC., Appellant, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee, 
PUBLIC SERVICE TELEVISION, INC., 
L. B. WILSON, INC.., Intervenors. 


No. 13,725 


EASTERN AIRLINES, INC.., Appellant, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee, 
PUBLIC SERVICE TELEVISION, INC.. 
L. B. WILSON. INC., Intervenors. 


No. 16,089 


NORTH DADE VIDEO. INC.. Appellant, 
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FEDERAL COMMUNICATIONS COMMISSION. Appellee. 
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ALEXANDER BOSKOFF 
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Attorneys for Appellant 


ROBERT I, THIEL 
Printer 


STATEMENT OF QUESTIONS PRESENTED | 


1. Whether the Commission properly determined that 
its original award to Public Service Television, Inc. should 
be set aside. 
| 

2. Whether the Commission properly determined that 
three of the original applicants (Public Service Television, 


Inc., WKAT, Inc., and North Dade Video, Inc.) were dis- 


| 
qualified by reason of misconduct from receiving a grant. 


3. Whether, in all the circumstances, the Commission 


properly made its grant to L. B. Wilson, Inc. 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


Grant To Public Service Was Validly Revoked 


. 


North Dade's Disqualification Should Be Vacated . 


North Dade Is Entitled To A sieaaenalhy 
Consideration With Wilson F . 


CONCLUSION 
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PUBLIC SERVICE TELEVISION, INC., | 
L. B. WILSON, INC., Intervenors. 


No. 13,725 


EASTERN AIRLINES, INC., Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, Appellee, 


PUBLIC SERVICE TELEVISION, INC., 
L. B. WILSON, INC., Intervenors. 


No. 16,089 


NORTH DADE VIDEO, INC., Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, Appellee. 


No. 16,091 


ELZEY ROBERTS, Appellant, 
Vv. | 
FEDERAL COMMUNICATIONS COMMISSION, Appellee. 


Appeal by North Dade Video, Inc. from the 
Federal Communications Commission 


BRIEF FOR APPELLANT NORTH DADE VIDEO, INC. 


JURISDICTIONAL STATEMENT 


North Dade Video, Inc. hereby appeals from the decisions and 
orders of the Federal Communications Commission, released July 14, 
1960, (29 FCC 216, S.R. 9141), and November 7, 1960, (29 FCC 983, S.R. 
9184) by which the Commission determined that North Dade Video, Inc. 
lacked the qualifications to receive a construction permit from the Com- 
mission and granted a construction permit for Channel 10, Miami, 
Florida, to L. B. Wilson, Inc. By the latter decision and order the Com- 
mission denied Appellant's "Petition for Rehearing and Reconsideration” 
addressed to its prior decision and order, dated July 14, 1960. 


This appeal is taken pursuant to Section 402(b) of the Communica- 
tions Act of 1934, as amended, 47 U.S.C. sec. 402(b), and Section 10 of 
the Administrative Procedure Act, 5 U.S.C. sec. 1009. 


STATEMENT OF CASE 


This appeal is an outcome of competing applications before the 
Commission for a construction permit for a new television station to 
operate on Channel 10 in Miami, Florida. This Court has described in 
its order and memorandum filed December 23, 1960, the procedural 
events which preceded this appeal. For present purposes, therefore, 
North Dade will limit itself to the prior proceedings which are directly 
relevant to the merits of its appeal. 


Prior to February 7, 1957, the Commission conducted comparative 
proceedings to which North Dade, WKAT, Inc., L. B. Wilson, Inc. and 
Public Service Television, Inc. were parties as applicants for a television 
construction permit for Channel 10, Miami, Florida (Docket Nos. 9321, 
10825, 10826, and 10827). On that date, the Commission issued an order 


granting the application of Public Service Television, Inc., a wholly 
owned subsidiary of National Airlines, Inc. On February 17, 1957, WKAT, 


3 i 
| 
Inc. filed its Notice of Appeal from that order with this Court. Public 

Service Television, Inc. intervened in that appeal. (Nos. 13,718, 14,021, 


and 14,170). 


Pending these appeals, disclosures in hearings being conducted by 
the Special Subcommittee on Legislative Oversight of the House Committee 
on Interstate and Foreign Commerce made it appear that improper in- 
fluences on the Commission may have played a part in the award of the 
construction permit to Public Service Television, Inc. | 


On March 13, 1958, the Commission moved this Court on the basis 
of such disclosures for an order remanding the cases on appeal, so that 
the Commission could reconsider its order granting a construction per- 
mit to Public Service Television, Inc. 


On April 17, 1958, this Court filed its order remanding the proceed- 
ings to the Commission, with instructions to proceed forthwith to hold an 
evidentiary hearing into whether the award theretofore made might be 
void ab initio or voidable and into whether any party or parties might be 
disqualified by reason of misconduct to receive an award of a television 
construction permit. In connection with that hearing the Commission was 
further instructed to permit all parties to the Commission cases to partic- 
ipate, to make findings of fact in at least the following particulars, and to 
report its findings to this Court, which expressly retained jurisdiction, 
with its recommendation of the disposition of the appeals which to the 
Commission seemed necessary or desirable in view of its findings of 
fact. 


(1) What circumstances formed the basis for the public 
charges that one of the members of the Commission 
should have disqualified himself in these proceedings; 
and | 
Whether any person or persons influenced or attempted 
to influence any member of the Commission in respect 
to the present proceedings in any manner whatsoever 
except by the recognized and public processes of ad- 
judication, and, if so, the full facts and sh 
and 


4 


(3) Whether any party to the proceeding before the 
Commission directly or indirectly secured, aided, 
confirmed, ratified, or knew of any misconduct 
found by the Commission to have occurred. 


On May 28, 1958, the Commission issued its order (S.R. 8961) 


setting the matter for hearing on the following issues: 


(1) To determine whether any of the members of the 
Commission who participated should have disquali- 
fied himself from voting in the proceedings before 
the Commission which resulted in the award of a 
construction permit for a television station on 
Channel 10 in Miami. 


To determine whether any person or persons in- 
fluenced or attempted to influence any member of 
the Commission with respect to the proceedings 
resulting in the award of the construction permit 
for Channel 10, Miami, in any manner whatsoever 
except by the recognized and public processes of 
adjudication. 


To determine whether any party to the proceedings 
before the Commission which resulted in the award 
of the construction permit for Channel 10 in Miami 
directly or indirectly secured, aided, confirmed, 
ratified, or knew of any misconduct or improprieties 
in connection with the proceedings. 


To determine, in the light of the facts adduced upon 
the foregoing issues, whether the grant heretofore 
made of a construction permit for Channel 10, Miami, 
was void ab initio and, if not whether such grant is 
voidable and action should be taken to set it aside; 
whether any of the applicants in this proceeding was 
and is disqualified to receive a grant of its application; 
and whether the conduct of any applicant, if not of a 
disqualifying character, has been such as to reflect 
adversely upon such applicant from a comparative 
standpoint. 


Acting pursuant to the Commission's order of May 28, 1958, the 
Commission staff conducted an exhaustive investigation in collaboration 
with the Department of Justice and the Federal Bureau of Investigation. 
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On September 8, 1958, the Commission began its hearings before 


the Honorable Horace Stern, former Chief Justice of the Supreme Court 
of Pennsylvania, who was appointed by the Commission tolpreside asa 
special hearing examiner. The hearings which ensued were entirely 
directed in purpose and scope by the Commission staff with the assist- 
ance of the Department of Justice. It directed the appearance of, or 
subpoenaed all of the witnesses who gave testimony before Judge Stern. 


On the basis of the testimony brought before Judge Stern by the 
Commission staff, Judge Stern found that Public Service and WKAT each 
made or caused to be made calculated and persistent private approaches 
to Commissioner Mack to have him vote in its favor. (Initial Decision, 
S.R. 9035). Judge Stern properly characterized their efforts as "rep- 
rehensible conduct,'' and found that Commissioner Mack had, in fact, 
cast his deciding vote in favor of Public Service in response to its private 
solicitation. Because of this, Judge Stern determined that the grant to 
Public Service should be revoked. | 


The Commission, in its decision of July 14, 1960, (S.R. 9141), 
adopted the findings of Judge Stern with respect to the corrupt conduct 
of Commissioner Mack, Public Service and WKAT. The Commission, 
accordingly, ordered that the grant of a construction permit previously 
made to Public Service be set aside effective September 15, 1960. It, 
also, determined that Public Service and WKAT were unfit to become 
licensees of the Commission, because each had demonstrated that it 


lacked the requisite character qualifications. In place of Public Service, 
it selected Wilson as the only qualified applicant and awarded the grant 
to it for a four-month period. 


With respect to North Dade, the Commission determined that it 
was also unfit to be a licensee, and denied its application. | The basis 
for the Commission's determination was its conclusion that North Dade 
had retained Robert F. Jones, an attorney in the District of Columbia 
who had been a Commissioner and prior to that a member of Congress, 
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to "assist North Dade by some form of political and extra-adjudicatory 
pressure.” The Commission does not state what specific improper 
activity North Dade allegedly intended; and it appears that it does not 


charge North Dade with intending any specific plan or activity. The 


“evil intended machinations" which the Commission charges to North 
Dade are inferred entirely from a statement by Walter Compton, an 
officer of North Dade now deceased, that Jones was to do anything "on 
the Hill", which would assist North Dade to achieve the grant it sought. 
The context of the remark demonstrates that Compton was clearly not 
referring to any interference with either the Commission or its process. 
Indeed, the examiner and the Commission have each specifically found 
that no act was ever performed by Jones or North Dade which would 


evidence any such design by North Dade. 


The entire Jones-Compton incident upon which the Commission 
bases its disqualification is contained in the testimony given under oath 
by these two men. (Tr. 7086-7137, 7162-7197). No other evidence or 
testimony in the record has any bearing, direct or indirect,to the rela- 
tionship between the two men, its purpose, or the conclusions to be 


inferred from it. 


In his Initial Decision at Page 13, Judge Stern set forth the gist of 
the relationship between Jones and Compton as follows: 


Some of the activities of North Dade Video, Inc., came into 
question in the testimony. A. Harry Becker was its attorney 
of record and active in the processing of its application, but 
when Walter' Compton, Vice-President and general executive 
manager of the company, heard rumors, in late 1955 or early 
1956, that the Examiner's decision would be reversed and 
Public Service Television obtain the award, and that the 
other parties were "exerting pressures on the Hill", he em- 
ployed, for a fee of $2,000, Robert F. Jones to "counteract 
the rumor-mongering" and "try to neutralize the pressures." 
He "did not know what Jones was going to do", but felt "he 
might be able to be of some help to us on the Hill"; he "did 
not want him to contact anyone at the Commission"; the 
object was to "block the grant to National Airlines" and 
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"try to insure the possibility of North Dade Video getting 
the grant". He considered Mr. Jones' employment was 
for ''more or less a quasi-legal service", but Jones con- 


sidered it a legal service. 


The efforts of Jones, who was a former Congressman and 
former member of the Federal Communications Commis- 
sion, were directed toward obtaining legislation by Congress 
to prevent a certified carrier in one administrative agency 
from procuring a permit or license in another. He did not 
enter an appearance of record in the case nor consult Mr. 
Becker. He appealed to Congressman Celler, who) conducted 
a hearing of his subcommittee on the subject, but no Com- 
missioner was called there for examination, Jones himself 
did not contact any Commissioner, and no attempt of a pri- 
vate or surreptitious nature was apparently made to enlist 
the influence with the Commission of any Senators/or 
Congressmen, 


While, if Jones had succeeded in having such legislation 
enacted, it would have prevented Public Service Television, 
as a wholly owned subsidiary of National Airlines, |from ob- 
taining the award, it would not seem that there was anything 
wrong in the effort made to defeat it in that manner, that is, 
by legislative establishment of a general public policy. 


In his Findings of Fact, at page 20, Judge Stern characterizes the 
Jones-Compton relationship as follows: 


| 

3. North Dade Video, Inc., desiring to enlist the aid of 
Senators and Congressmen in obtaining for it the award 
of the construction permit for Channel 10, Miami, |-- a 
method which would have been improper for that purpose 
and not in accordance with the recognized and public 
processes of adjudication, -- employed for that purpose 
Robert F. Jones, but there is no evidence that anything 
improper was actually done by Jones in that regard. 


In adopting proposed Finding of Fact No. 8 of the Commission's 
General Counsel, (Answers to Requests, S.R. 9056), Judge Stern elaborates 
on North Dade's "desire" for aid, by specifying that it was to be restricted 


to attempts to dissuade Congressmen from responding to the improper 


pressures of the other applicants. 


Thus, the General Counsel's proposed finding adopted by Judge 
Stern states: 
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. . . Jones’ function, as visualized by Compton, included 
doing whatever he could on the Hill to neutralize the pres- 
sures which Compton had heard were being brought to bear 
by the other parties on members of the Congress of the 
United States with a view to having them intervene with 
members of the Commission in order to influence the 
decision in the final vote in the Channel 10 case (Tr. 7086- 
7229). 


On North Dade's petition for a rehearing of the Commission's order 
of disqualification, Commissioner Lee dissented, (S.R. 9149, 9184). He 


stated that the inferences drawn by the four concurring Commissioners, 
upon which they disqualified North Dade, were not supported by the 


record. 


In addition to the Jones-Compton incident, Judge Stern observed 
that Jones had committed an indiscretion in discussing the case after the 
final decision with Commissioner Craven, who had taken no part in the 
decision or proceedings. The Commission makes no mention of this in 
its decision, and we assume that it is not inissue. Finally, in its decision 
the Commission refers critically to the fact that several of North Dade's 
stockholders were casually introduced to some of the Commissioners in 
their offices in Washington prior to the hearings in the original compara- 
tive proceedings. No further mention is made of these clearly innocuous 
social amenities in the Commission's decision on North Dade's petition 
for rehearing. 


STATUTES INVOLVED 


Basically involved is the Communications Act of 1934, 48 Stat. 1064, 
as amended, 47 U.S.C.A. Section 151 et seq. In pertinent part the Act 
provided: 


Sec. 307. Licenses; allocation of facilities; terms 
(a) The Commission, if public convenience, interest, 
or necessity will be served thereby, subject to the 
limitations of this chapter, shall grant to any appli- 
cant therefor a station license provided for by this 


chapter. 
* * * 
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Sec. 402. Judicial review of Commission's orders | 
and decisions -- Procedure. 


* * * 


(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals 
for the District of Columbia in any of the following cases: 
(1) By any applicant for a construction permit or station 
license, whose application is denied by the Commission, 


* * * 


(g) At the earliest convenient time the court shall hear 
and determine the appeal upon the record before it in the 
manner prescribed by section 1009(e) of Title 5. 


(h) In the event that the court shall render a decision 
and enter an order reversing the order of the Commis- 
sion, it shall remand the case to the Commission to! 
carry out the judgment of the court and it shall be the 
duty of the Commission, in the absence of the proceed- 
ings to review such judgment, to forthwith give effect 
thereto, and unless otherwise ordered by the court, to 
do so upon the basis of the proceedings already had and 
the record upon which said appeal was heard and deter- 


mined. 
* * * 


Sec. 403. Inquiry by commission on its own motion. | 
The Commission shall have full authority and 


power at any time to institute an inquiry, on its own 
motion, in any case and as to any matter or thing con- 
cerning which complaint is authorized to be made, to 

or before the Commission by any provision of this chap- 
ter, or concerning which any question may arise ine 
any of the provisions of this chapter. The Commission 
shall have the same powers and authority to procee 

with any inquiry instituted on its own motion as though 

it had been appealed to by complaint or petition under 
any of the provisions of this chapter, including the power 
to make and enforce any order or orders in the case, or 
relating to the matter or thing concerning which the jin- 
quiry is had, excepting orders for the payment of money. 


* * * 


Sec. 409. Hearings — Assignment to examiners. 
(a) In every case of adjudication (as defined in the Ad- 


ministrative Procedure Act) which has been designated 
for a hearing by the Commission, the hearing shall be 
conducted by the Commission or by one or more ex- 
aminers provided for in section 1010 of Title 5, desig- 
nated by the Commission. 
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(b) The officer or officers conducting a hearing to which 
subsection (a) of this section applies shall prepare and 
file an initial decision, except where the hearing officer 
becomes unavailable to the Commission or where the 
Commission finds upon the record that due and timely 
execution of its functions imperatively and unavoidably 
require that the record be certified to the Commission 
for initial or final decision. In all such cases the Com- 
mission shall permit the filing of exceptions to such ini- 
tial decision by any party to the proceeding and shall, 
upon request, hear oral argument on such exceptions be- 
fore the entry of any final decision, order, or require- 
ment. All decisions, including the initial decision, shall 
become a part of the record and shall include a statement 
of (1) findings and conclusions, as well as the basis there- 
for, upon all material issues of fact, law, or discretion, 
presented on the record; and (2) the appropriate decision, 
order, or requirement. 


(c) (1) Inany case of adjudication (as defined in the Ad- 
ministrative: Procedure Act) which has been designated 

for a hearing by the Commission, no examiner conducting 
or participating in the conduct of such hearing shall, ex- 
cept to the extent required for the disposition of ex parte 
matters as authorized by law, consult any person (except 
another examiner participating in the conduct of such hear- 
ing) on any fact or question of law in issue, unless upon 
notice and opportunity for all parties to participate. In the 
performance of his duties, no such examiner shall be res- 
ponsible to or subject to the supervision or direction of any 
person engaged in the performance of investigative, prose- 
cutory, or other functions for the Commission or any other 
agency of the Government. No examiner conducting or par- 
ticipating in the conduct of any such hearing shall advise or 
consult with the Commission or any member or employee 
of the Commission (except another examiner participating 
in the conduct of such hearing) with respect to the initial 
decision in the case or with respect to exceptions taken to 
the findings, rulings, or recommendations made in such 
case. 


(2) In any case of adjudication (as defined in the Adminis- 
trative Procedure Act) which has been designated for a 
hearing by the Commission, no person who has participated 
in the presentation or preparation for presentation of such 
case before an examiner or examiners or the Commission, 
and no member of the Office of the General Counsel, the 
Office of the Chief Engineer, or the Office of the Chief 
Accountant shall (except to the extent required for the 
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disposition of ex parte matters as authorized by law) 
directly or indirectly make any additional presentata- 
tion respecting such case, unless upon notice and op- 
portunity for all parties to participate. 


(3) No person or persons engaged in the performance 
of investigative or prosecuting functions for the Com- 
mission, or in any litigation before any court in any) 
case arising under this chapter, shall advise, consult, 
or participate in any case of adjudication (as defined 
in the Administrative Procedure Act) which has bee 
designated for a hearing by the Commission, except|as 
a witness or counsel in public proceedings. 


(d) To the extent that the foregoing provisions of this 
section are in conflict with provisions of the Adminis- 
trative Procedure Act, such provisions of this section 
shall be held to supersede and modify the provisions of 
that Act. 


* * * 
Section 7(c) of the Hobbs Act, 64 Stat. 1130, as ame nded, U.S.C.A. 
Section 1037(c) provides: | 


Sec. 1037. Petitions to review — Heard on record be- 
FN NE NN 
fore respondent. 


* * * 


(c) If a party to a proceeding to review shall apply to 
the court of appeals, in which the proceeding is pend- 
ing, for leave to adduce additional evidence and shall 
show to the satisfaction of such court (1) that such ad- 
ditional evidence is material, and (2) that there were 
reasonable grounds for failure to adduce such evidence 

before the agency, such court may order such additional 
evidence and any counterevidence the opposite party 
desires to offer to be taken by the agency. The agency 
may modify its findings of fact, or make new findings, 

by reason of the additional evidence so taken and may 

modify or set aside its order and shall file in the court 
such additional evidence, such modified findings or new 
findings, and such modified order or the order setting 

aside the original order. 


* * * 


Section 10(e) of the Administrative Procedure Act, 60 Stat. 243, as 
| 
amended, 5 U.S.C.A., Section 1009(e), provides: 
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(e) So far as necessary to decision and where presented 

the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold unlawful and 
set aside agency action, findings, and conclusions found to 
be (1) arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law; (2) contrary to constitutional 
right, power, privilege, or immunity; (3) in excess of statu- 
tory jurisdiction, authority, or limitations, or short of statu- 
tory right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case sub- 
ject to the requirements of sections 1006 and 1007 of this 
title or otherwise reviewed on the record of an agency hear- 
ing provided by statute; or (6) unwarranted by the facts to 
the extent that the facts are subject to trial de novo by the 
reviewing court. In making the foregoing determinations 

the court shall review the whole record or such portions 
thereof as may be cited by any party, znd due account 

be taken of the rule of prejudicial error. 


STATEMENT OF POINTS 


North Dade contends that the Commission committed reversible 
error in the decisions and orders appealed from in the following respects: 


1. It arbitrarily and capriciously found that North Dade retained 
Jones for the purpose of assisting it in its application for a license by 
"some form of political and extra-adjudicatory pressure. The record 
contains no evidence upon which this finding can properly be supported 
upon any valid theory of law. 


2. It arbitrarily, capriciously, and unlawfully based such finding 


on the erroneous assumption that Jones and Compton were required to 


exculpate themselves to the satisfaction of the Commission of unspeci- 
fied and uncharged improper procedures involving the Commission. The 
Commission during the prior comparative proceedings had found North 
Dade to be qualified for a license. This decision had not been withdrawn 
or invalidated, andithe burden, therefore, was upon the Commission staff 
to prove that this decision of North Dade's qualification should properly 
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be withdrawn or invalidated. Apart from the effect of the existing deci- 
sion that North Dade was qualified, the Commission could not lawfully 
require North Dade to prove itself innocent of any wrongdoing, to the 
satisfaction of the Commission, particularly where North Dade had 

no guide from the Commission as to the nature of any charge of wrong- 
doing or as to the quantum of proof required to satisfy the Commission. 


3. In addition, it arbitrarily and capriciously failed| and refused to 
specify and identify in any manner the "other evidence and reasonable 
deductions and inferences therefrom" (other than the alleged failure of 
North Dade to exculpate itself), upon which it based its finding that North 
Dade had employed Jones to exercise "some form of political and extra- 
adjudicatory pressure”. 


4. It arbitrarily and capriciously failed and refused to specify and 
identify just what form this alleged pressure was supposed to take. 


5. It arbitrarily and capriciously, in this respect, implicitly over- 
ruled the finding proposed by its General Counsel (Number 8) and adopted 
by the Special Examiner, which accurately stated that North Dade had em- 
ployed Jones "to neutralize the pressures which Comptonhad heard were 
being brought to bear by the other parties on members of}the Congress of 
the United States with a view to having them intervene with members of the 
Commission in order to influence the decision in the final vote in the Chan- 
nel 10 case’. The Commission's sole reason and basis for overruling this 
finding was that it necessarily contradicted the validity of the Commission's 


unsupported charge that North Dade had employed Jones to interfere with 


legitimate procedures before the Commission. 


6. It arbitrarily and capriciously rejected the sworn testimony of 
Jones and Compton as untrue, although it was not impeached, or incredible, 
or controverted by any evidence, direct or inferential. | 


| 
7. It arbitrarily and capriciously made mere suspicion and con- 
jecture the sole basis for its disbelief of Jones' and Compton's testimony 


that Jones was employed solely to give North Dade proper assistance in 
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Congress, and that his involvement with either the Commission or its 


members was not intended or requested. 


8. It arbitrarily and capriciously found Jones’ employment contem- 
plated political and extra-adjudicatory pressure against the Commission 
and its members, although it conceded that there was no overt act com- 
mitted by Jones from which it could infer such a purpose, nor that Jones 
committed any improper act in his activity in North Dade's behalf with 
respect to Congress and its members in seeking general legislation which 
would serve to advance North Dade's interests. 


9. Inthe event that the Commission has not abandoned its conclu- 
sion that North Dade deserves criticism for the casual social introduction 
of some of its stockholders to some members of the Commission, said 
conclusion is irrational and unreasonable. 


10. It arbitrarily and capriciously applied to North Dade a more 
rigid and punishing standard than it applied toWHDH (In re WHDH et al., 


29 FCC 204; Boston-Channel 5) in a decision released on the same day. 
There, where the Commission explicitly found that WHDH's principal 

had "demonstrated an attempted pattern of influence", it held that the 
applicant deserved only a comparative demerit; but in the case of North 
Dade, where concededly no impropriety or even overt act was committed 
in its behalf, it disqualified North Dade absolutely. The Commission, thus, 
acted unfair and unreasonably against North Dade, and demonstrated that 
it proceeds against individual applicants in accordance with its whim or 
caprice and without due regard to fair standards of general applicability. 


11. It arbitrarily and capriciously nullified its previous decision that 
North Dade was qualified in all respects to receive a construction permit. 


12. It arbitrarily and capriciously disqualified North Dade from 
comparative consideration for the grant, on the unsupported and unjustified 
ground that its relations with Jones demonstrated an unfit character. 


13. It arbitrarily and capriciously awarded the construction permit 
to L. B. Wilson, Inc., in preference to North Dade. 
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14. The disqualification of North Dade as an applicant should be 
vacated and the proceedings remanded to the Commission with instruc- 
tions to consider North Dade's application, free of demerit, on a com- 
parative basis with the application of L. B. Wilson, Inc. 


SUMMARY OF ARGUMENT 


1. The Commission validly revoked its earlier grant to Public 
Service, and properly disqualified Public Service and WKAT as prospec- 
tive applicants for a license. The record demonstrates by clear and 
convincing evidence that Public Service and WKAT persistently and 
repeatedly solicited by improper and corrupt methods the vote of Com- 
missioner Mack, and that Commissioner Mack's vote was cast for Pub- 
lic Service in response to its efforts. 


2. The Commission's disqualification of North Dade is arbitrary 
and capricious, and should be vacated. The Commission agrees that 
North Dade was not in any way improperly involved with Commissioner 
Mack, or any other Commissioner; nor did it do or attempt any act which 
improperly involved the adjudicatory process. The Commission's con- 
clusion that Compton retained Jones to assist it improperly by "some 
form of political and extra-adjudicatory pressure" is not supported by 


any evidence, and is clearly the result of unalloyed surmise and con- 
| 


jecture. 


3. The Commission should be directed to reinstate North Dade 
as a qualified applicant with Wilson, and to proceed to decide the com- 
parative merits of their respective applications. 
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ARGUMENT 


I 


THE COMMISSION PROPERLY REVOKED THE 
ORIGINAL GRANT TO PUBLIC SERVICE 
Whether measured de novo or on the basis of substantial evidence, 
the hearings before Judge Stern overwhelmingly demonstrate that Public 
Service wilfully instigated and encouraged the corruption of Commissioner 
Mack for its benefit. Surely, it cannot retain the grant which represents 
the fruit of its evil. 


There cannot be doubt that the Commission has, and ought to have, 
inherent power to protect the integrity of its adjudicatory process. We 
do not believe that Section 409 (c) (2) of the Act was intended to limit or 
displace such inherent power. To the contrary, Congress thus clearly 
demonstrated its intent that the Commission's adjudicatory process be 
carried forward under judicial procedures and safeguards. 


Public Service's conduct, in addition, went much beyond mere ex 
parte approaches. The record leaves no doubt that it set out to manipu- 
late Commissioner! Mack's vote corruptly, and that it succeeded. Its 
conduct, therefore, did more than achieve an unfair advantage over 
competing applicants. It perpetrated "a wrong against the institutions 
set up to protect and safeguard the public, institutions in which fraud 
cannot complacently be tolerated consistently with the good order of 
society.” Hazel-Atlas Glass Co. v. Hartford Empire Co., 1944, 322 
U.S. 238, 246, 64 S.Ct. 997, 1001. 


The Commission, accordingly, had the power to purge its records 
of the grant fraudulently secured by Public Service, and to disqualify it 
from further consideration as an applicant for a grant. Root Refining Co. 
v. Universal Oil Products Co. (CA 3d 1948) 169 F.2d 514. It was not re- 
quired to search for redeeming virtues in Public Service's technical and 
financial qualifications, F.C.C. v. WOKO, Inc., 1946, 329 U.S. 223, 91 
L.Ed. 204. 
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What has been said concerning Public Service, of course, applies 
with equal force to WKAT. 


0 


NORTH DADE'S DISQUALIFICATION IS ARBITRARY | 
AND CAPRICIOUS AND MUST BE VACATED 


| 
At the outset, it is important to know what North Dade is not accused 
of. It is agreed that North Dade did nothing which improperly affected the 


Commission, its members or the adjudicatory process itself. 


The Commission clearly rests its disqualifying vote jon the narrow 
charge that North Dade retained Jones to assist it by "some form of political 
| 
and adjudicatory pressure.” (S.R. 9141, Decision of July 14, 1960, par. 3). 


The Commission concedes that neither "the Examiner nor the Com- 


mission has ever found that an overt act was performed" by either Jones 

or North Dade in pursuance of the alleged design. (S.R. 9184, Decision of 
November 7, 1960, fn. 1). When we add to this lack, the unequivocal denial 
under oath by both Jones and Compton that such a design existed, it becomes 
painfully clear that the "design" exists only in the suspicions of the Commis- 


sion. 


In its decision of July 14, 1960, the Commission rested its conclusion 
that North Dade retained Jones for an improper purpose solely upon a state- 
ment of Compton's, that Jones was to do anything ''on the Hill" which would 
assist North Dade. Pressed by North Dade's analysis in its petition for 
reconsideration, which clearly demonstrated that the Commission's inter- 
pretation of Compton's statement was wholly unwarranted When read in 
context, the Commission shifted its ground in its decision of November 7, 
1960. It there asserts that (1) Compton did not unequivocally assert his 
innocence of such a design, and (2) even if he did, “other evidence and 
reasonable deductions and inferences therefrom" are said'to support the 
conclusion that such a design existed. 
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The Commission does not state what this "other evidence" is. The 
fact is that there is none. As we have pointed out, the Commission con- 
cedes that nothing improper was done. In addition, except for the testi- 
mony of Jones and'Compton there is nothing in the record which relates 
directly or indirectly to the purpose for which Jones was retained. Each 
of them swore that Jones was not retained to do any improper act with 
respect to the Commission and the proceedings before it. 


The record makes it clear, as Judge Stern relates, that Compton 
first approached Jones, a personal friend, when he had become disturbed 
by persistent rumors that Public Service was privately manipulating a 
victory in the Commission, and that it and WKAT had enlisted powerful 
Congressmen to intervene for them with the Commission (Tr. 7169-7170). 
Compton testified that, in these circumstances, he came to Jones as a 
former Representative to seek his aid in "neutralizing" the pressure being 
brought by the other applicants upon these Congressmen. (Tr. 7172). 


The Commission grossly violated the intent of Compton's testimony 


in attributing to him an admission that Jones was to do "anything" which 
would assist North Dade. Compton had immediately prior been asked 
whether he "visualized" Jones talking to Congressmen, in "his effort to 


neutralize these pressures brought there by other applicants"; and Comp- 
ton replied, "If that is what Mr. Jones determined to do, more power to 
him." (Tr. 7172-7173). 


Immediately prior to this question and answer, the Examiner had 
engaged Compton in the following exchange (Tr. 7172): 
The Presiding Officer: Are we talking about rumors 


affecting Congress, or rumors affecting the Com- 
mission? 


The Witness: Under no circumstances was I talking 
about Mr. Jones contacting anyone at the Commis- 
sion, sir. 


The Presiding Officer: So on the Hill, you mean Congress? 
The Witness: That is correct, sir. 


The Presiding Officer: All right. 
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It was against this immediate context that Compton stated that he 


was for Jones doing "anything" which would get a license for North Dade. 
That he was still referring to Jones’ proper assistance in/Congress only, 
is quite obvious from the answers which he gave immediately after (Tr. 

7173-7174). 


| 

Q. Would you have thought it would have been illegal 
for him to contact an individual Congressman or 
Senator and have the Senator call up the Commis- 
sioner and talk about Channel 10? 


I didn't ask Mr. Jones to have anybody talk to 
anybody at the Commission. 


I understand that, Mr. Compton. I am just asking 
you whether or not you visualize that possiblity 
and saw anything improper. 


I didn't want him to contact anyone at the Commis- 
sion. 


If he had done so under the instructions you gave 
him, would that have been all right ? 


Mr. Jones was at one time a member of the Com- 
mission, sir, and I think he knows better than that. 


Q. Did you forbid him to do that? 
A. Idon't think I would have to. He knows better. | 


The record leaves no doubt that Jones' efforts were to be restricted 
to Congress, and were not to encroach upon the Commission. The Commis- 
sion's General Counsel so understood Compton's purpose,' and so described 
it in his proposed Finding of Fact No. 8, which Judge Stern adopted. In 
pertinent part, the General Counsel proposed and the trial| examiner found: 


. . . Jones' function, as visualized by Compton, included 
doing whatever he could on the Hill to neutralize the! pres- 
sures which Compton had heard were being brought to bear 
by the other parties on menbers of the Congress of the 
United States with a view to having them intervene with 
members of the Commission in order to influence the deci- 
sion in the final vote in the Channel 10 case (Tr. 7086-7229). 


In the face of such clarity, the Commission's conclusion that Comp- 
ton thus admitted retaining Jones to interfere with the Commission is 


grossly erroneous and arbitrary. 
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We consider especially capricious the view of the Commission in 
its November 7, 1960 decision (fn. 2), that Compton's testimony, quoted 
immediately above, was evasive. Staff counsel had no difficulty in under- 


standing Compton's position, for he responded "I understand," when the 
witness stated: "I didn't ask Mr. Jones to have anybody talk to anybody 
at the Commission." Compton's replies were direct and positive and 
remarkably so, considering the form of the questions put to him. 


The reasoning of the Commission in its first decision that, unless 
Jones were employed to tamper with the Commission, his activities would 
be reduced "to a cipher for which he was to receive $2000", is a structure 
of false premises, which the Commission's own decision demonstrates. 

In the first place, in its very next sentence, the Commission demonstrates 
its familiarity with Jones' efforts to initiate general legislation to bar a 


certified airline from receiving a television license. 


Secondly, it is not disputed that Compton enlisted Jones’ efforts only 
after the stench of the corruption which ultimately led to this inquiry be- 
came too foul to be contained. 


We see nothing improbable or incredible or improper in a layman 
seeking the aid in such circumstances of a lawyer who had formerly 
served in Congress. Perhaps it was wholly quixotic for Compton to en- 
vision that Jones could persuade Senators ''X"' and "Y" that it was im- 
proper for them to make approaches to individual Commissioners in 
behalf of WKAT or Public Television; but no one, and certainly not a 
judicial body, may properly say on this and nothing more that such a 


view was corrupt. 


At any rate, Jones’ efforts took a more practical turn — that of 
attempting to interest Congress in general legislation which would serve 
the interests of North Dade. The Commission does not deny that Jones 
made this effort, or that it was a proper and entirely legal approach on 
behalf of North Dade. And for this service, abortive as it proved, what 
was a fair fee? é 
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North Dade paid Jones $2,000 for his services. Whether it was 
too high or too low is of no matter here. What is material is, of course, 
that it is not a fee which is so large for the services rendered as to 
raise suspicions about the true agreement between the parties. 


The totality of the evidence in the record about the Jones' incident 
is contained in the testimony of Jones and Compton, and each has solemnly 
sworn that there was no design or attempt to make or enlist extra-judicial 
approaches to the Commission in behalf of North Dade. Although this en- 
tire proceeding has been scrutinized by the Department of| Justice and the 
Commission's investigators, no attempt was made to impeach Jones' or 
Compton's testimony. We think that it is clear that the Commission has 
acted arbitrarily, when it decides nevertheless that there was an evil 


design. 


The issue is simple: Compton and Jones either told the truth, or 
they committed perjury. There is no other alternative open. The Com- 


mission's decision implicitly finds perjury; and we say that this is a 


| 
scandalous verdict on the record before it. The law presumes men to 


be innocent and that they speak truthfully under oath. Bergmann v. United 
States, 9 Cir., 1944, 144 F.2d 34, 37; Hardware Mutual Ins. Co. v. Jacob 
Hieb, Inc., 8 Cir., 1945, 146 F.2d 447, 452; Fidelity & Depo sit Co. v. Bank 
of St. Louis, 8 Cir. 1934, 69 F.2d 177, 183; Alexander v. Fidelity Trust Co., 
3 Cir., 1917, 249 F.1, 10; Soden v. First National Bank of K.C., 1948, 77 


F.Supp. 98, 101; McKee v. Alexander, 1931, 48 F.2d 838, 840. 


This presumption cannot be avoided by the Commission's tactic of 
"inferring" from an isolated statement of Compton's that he meant one 
thing, when he has unequivocally sworn that the truth is directly opposed 
to the inference sought to be drawn. Compton's testimony left no room 
for such inferences; it is direct, unequivocal and pervasive. He either 
told the truth, or he perjured himself; and on the record, there is not a 
scintilla of evidence that the truth is otherwise than he swore. 
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The attempt by the Commission to disqualify North Dade because 
of a surmise unsupported by the record is very like the occasional at- 
tempts by the National Labor Relations Board to require the rehiring of 
employees on a mere disbelief of the employer's testimony that the dis- 
charge was not because of the employee's union activity. In this respect, 
the Fifth Circuit in National Labor Relations Board v. Tex-O-Kan Flour 
Mills Co., 1941, 122 F.2d 433, 438 has held that such findings by the Board 
cannot be sustained, because they rest upon mere suspicion and conjecture. 


In the matters now concerning us the controlling and 
ultimate fact and question is the true reason which gov- 
erned the very person who discharged or refused to 
employ in each instance. . . If no other reason is ap- 
parent, union membership may logically be inferred. 
Even though the discharger disavows it under oath, if 

he can assign no other credible motive or cause, he need 
not be believed. But it -emains true that the discharger 
knows the real cause of discharge, it is a fact to which 
he may swear. If he says that it was not union member- 
ship or activity, but something else which in fact existed 
as a ground, his oath cannot be disregarded because of 
suspicion that he may be lying. There must be impeach- 
ment of him, or substantial contradiction, or if circum- 
stances raise’ doubts, they must be inconsistent with the 
positive sworn evidence on the exact point. 


The Tex-O-Kan case is one of a long line, Magnolia Petroleum Co. 
v. National Labor Relations Board, 5 Cir., 1940, 112 F.2d 545, 548, Wener 
v. C.LR., 9 Cir. 1957, 242 F.2d 938, 944; Nicholas v. Davis, 10 Cir., 1953, 
204 F.2d 200, 202; Stone v. Stone, D.C., 1943, 136 F.2d 761, 764, 78 U.S. 
App. D.C. 5, 8, which have conformed to the principles laid down by the 


Supreme Court in Chesapeake & Ohio Ry. v. Martin, 1931, 283 U.S. 209, 
216. 


In that case the Supreme Court made it clear that a trier of fact 
could not, under guise of passing upon a party's credibility, disregard 
testimony not contradicted by the record: 
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. . but this does not mean that the jury is at liberty, 
under the guise of passing upon the credibility of a wit- 
ness, to disregard his testimony, where from no reason- 
able point of view is it open to doubt. . . Its accuracy 
was not controverted by proof or circumstances, directly 
or inferentially; and that it is difficult to see why, if in- 
accurate, it readily could not have been shown to be so. 
The witness was not impeached; and there is pag in 
the record which reflects unfavorably upon his credibility. 
The only possible ground for submitting the question to 
the jury as one of fact was that the witness was an em- 
ployee of the petitioner. In the circumstances above 
detailed, we are of the opinion that this was not enough 
to take the question to the jury, and that the court should 
have so held. 


In that opinion the Supreme Court also quoted, at page 218, the 
following language from the New York Court of Appeals in the leading 
case of Hull v. Littauer, 162 N.Y. 569, 57 N.E. 102: 


Generally, the credibility of a witness, who isa 
party to the action and, therefore, interested in its re- 
sult, is for the jury, but this rule, being founded in reason, 
is not an absolute and inflexible one. If the evidence is 
possible of contradiction in the circumstances, if its truth- 
fulness, or accuracy, is open to a reasonable doubt upon the 
facts of the case, and the interest of the witness furnishes a 
proper ground for hesitating to accept his statements, it is 
a necessary and just rule that the jury should pass upon it. 
Where, however, the evidence of a party to the action is 
not contradicted by direct evidence, nor by any legitimate 
inferences from the evidence, and it is not opposed to the 
probabilities, nor, in its nature, surprising, or suspicious 
there is no reason for denying to it conclusiveness. 


| 
It should be noted, when Jones’ testimony is considered, that he had 
no reason to tell anything but the truth, insofar as his conversation with 


Compton was concerned. If Compton had, indeed, expressed a desire to 
have individual Commissioners approached, Jones' testimony of such a 
desire on Compton's part would bring no discredit on Jones. Indeed, the 
expression of such a desire, and Jones’ advice that it would be improper, 
would reflect credit to Jones. Accordingly, there is no reasonable basis 
for an assumption that Jones had any reason for not testif ing truthfully 
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about the occasion.’ In the last analysis, it is impossible for any experi- 


enced lawyer to read the testimony of Compton and Jones without coming 
to the realization that Compton sought Jones' counsel about the backdoor 
efforts of other applicants, and left the problem of protecting North Dade's 
position as an applicant to Jones' best judgment. This sort of a relation- 
ship between attorney and client is universal, not unusual; and it is extra- 
ordinary to learn from the Commission that it is an arrangement which 
requires both to exculpate themselves from suspicions of "evil machina- 


tions." 


If Compton desired intervention with the Commissioners, is it not 
more reasonable to assume that he would have played this dirty game as 
early as he could? His record counsel had previously been a Commission 
employee for years, and knew some of the Commissioners personally. If 
Compton desired evil, it is most likely that he would have at least attempted 
to broach it to his record counsel. He never did so with record counsel, 
and he never did so with Jones. 


Compton's dealings with Jones were not told to his record counsel 
for an obvious reason. Compton wanted assistance from Jones which 
would dissuade Congressmen who were acting as agents for other appli- 
cants. Jones, apparently considering such an approach impractical, 
thought he could best aid North Dade by attempting to secure general 
legislation which would disqualify Public Service, which was rumored 
(truthfully) to be "in". At this point Jones reasoned he would be ina 
position to step in as counsel for further proceedings before the Commis- 
sion. In such circumstances, Compton knew that his record counsel would 
be upset by Jones’ appearance as a threat to his position. Compton's 
silence toward his record counsel is, thus, completely understandable, 
and clearly not a fact which should cause suspicion. 


We conclude with this observation. We do not believe in the peculiar 
circumstances of this review that this Court is bound by the substantial 
evidence rule. The disqualifications ordered by the Commission are the 
result of a special inquisitional proceeding instituted under the authority 
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| 
of this Court. Only incidentally involved is the Commission's usual quest 


for a qualified applicant which will best serve the public interest. Prim- 
arily, the review now undertaken in this Court concerns the integrity of 
this Court's procedures, as well as the Commission's. This Court cannot 
fulfill its obligation to its own integrity, if it permits itself to be shackled 
to Commission findings so long as they have the support of substantial 
evidence. We believe that the Court should retain its liberty to review 
the record de novo, so that it may act freely now and in the future on its 
own concepts of what is desirable. The Commission has no special 


expertise in discerning corruption and dealing with it. | 


Whether the record, insofar as North Dade is concerned is read 


de novo or with an eye cocked for substantial evidence, we believe to be 
of small consequence to North Dade in this review. We believe that it 
ought properly to be reviewed free of any limitation from the substantial 
evidence rule. But viewed even from that perspective we submit that 
the Commission must be held to have arbitrarily and invalidly attributed 
an evil design to North Dade, where none existed. 


sant 


THE CASE SHOULD BE REMANDED WITH INSTRUCTIONS 
TO CONDUCT A COMPARATIVE HEARING ON THE 
APPLICATIONS OF NORTH DADE AND WILSON 
It is plain that if this Court should overrule the Commission's 
conclusion that North Dade retained Jones for a corrupt purpose, the 
sole basis for North Dade's disqualification would be removed. It will 
not be seriously argued, that the impromptu contact between Jones and 
a Commissioner who had removed himself from the proceedings — which 
Judge Stern characterized as an indiscretion and the Commission ignored 
— could serve as a reason for disqualification. Nor would the casual 
social introduction of some of North Dade's stockholders to some Com- 


missioners in their offices. 
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The Commission itself gives proof that, if its conjecture respecting 
North Dade's motives is unwarranted, North Dade is eligible for a com- 


parative determination with Wilson. 


On July 14, 1960, the same day it released its decision in this pro- 
ceeding, the Commission also released its decision in the Boston Channel 


5 proceeding, in which Judge Stern had also presided over hearings under 
a remand from this Court on almost identical issues. (27 FCC 204; Mas- 
sachusetts Bay Telecasters, Inc. v. FCC, Case No. 13,896, et al.) 


In that proceeding, the Commission found that Choate, a principal 
of successful applicant WHDH, Inc., sought out and met privately the chair- 
man of the Commission. The Commission concluded that "Choate demon- 
strated an attempted pattern of influence." (Decision, Conclusions, Par. 
5). The Commission then concluded (par. 7): 


The very attempt to establish such a pattern of influence 
does violence to the integrity of the Commission’s proc- 
esses. Such an attack on the integrity of the processes 
of any adjudicatory body brings into play its inherent 
right to protect such processes, and one of the remedial 
measures available, is its discretion, in the voiding of 
any previous action that may have been tainted by such 
attempt. The facts revealed on this record persuade us 
that the Commission's processes can best be protected 
in this instance by exercising our discretion to void the 
grant to WHDH. 


It follows that we must now determine our ultimate dis- 
position of the construction permit for Channel 5 in Boston, 
and the role,|if any, WHDH should play in such disposition. 
There is no question that the attempted pattern of influence 
disclosed on'this record reflects adversely on WHDH, but 
we do not believe in light of all the circumstances that the 
public interest would be best served by the disqualification 
of that applicant. Mr. Choate is not guilty of offering any 
material inducement to influence the outcome of the pro- 
ceeding or of actually arguing the merits of the case ex 
parte, but rather of attempting to establish a personal re- 
lationship with a member of the Commission with the hope 
of creating a favorable bias in that gentleman's mind which 
might be calculated to operate in favor of WHDH in the event 
of a close decision and of attempting to present to a member 
of the Commission ex parte a legal brief on a matter so 
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intimately concerned with the then pending hearing that 
he must have been aware of the applicability of the gen- 
eral problem discussed therein to the specific issue at 
stake in the Boston hearing. Such conduct, while reflect- 
ing adversely on WHDH and weakening its comparative 
position vis-a-vis its competitors in the proceeding, does 
not demonstrate such a complete lack of character 48 to 
require absolute disqualification. 


With respect to a second applicant, Massachusetts Bay Telecaster's 


Inc., the Commission found that it had requested Sherman Adams, while 
in the White House, to help, and that he did communicate with the Chair- 
man of the Commission. The Commission also found that|/a principal of 
the applicant arranged and held a private meeting with the Chairman, at 


which the application was discussed. | 


Finally, the Commission found that Dr. Allen B. Dumont, a principal 
of a third applicant, Allen B. Dumont Laboratories, Inc., lunched on several 


occasions with the Commission chairman, after he attained that office. 


In the light of these findings the Commission determined: 


11. The grant to WHDH being voided, we must make a 
new comparative evaluation of the applicants in order 
to determine the ultimate comparative effect of the ad- 
verse conclusions made on this record with respect to 
WHDH and Massachusetts Bay. Neither is a disqualified. 
although each stands in a less advantageous position vis-a- 
vis its opponents, and it remains to be determined on the 
basis of a comparison of both the conventional criteria con- 
tained in the original record of this proceeding and the facts 
disclosed on the remanded record which applicant would 
best serve the public interest. We believe that our final 
decision should be postponed until we have the benefit of 

the parties views through the media of briefs}! and oral 
argument. 


It will be observed, quite easily, that inthe Boston case these three 
applicants actually dealt with the Chairman for the purpose of influencing 


his vote ex parte. North Dade, on the other hand, stands charged, at worst, 
only with desiring such dealings. Yet the Commission disqualifies North 
Dade and not the others. It would seem that the Commission believes that 
some applicants may chastely bring influence to bear upon it, while others 
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less blessed, like North Dade, deserve to stand condemned as impure, if 


only for being accused of desiring private communication with the Com- 


mission. 


We submit that the application on a single day of a double standard 
so prejudicial to North Dade is completely arbitrary. National Labor 
Relations Board v. Mall Tool Co. (CCA 7th 1941) 119 F.2d 700, 702. 

Consistency in administrative rulings is essential, for to 

adopt ditferent standards for similar situations is to act 

arbitrarily. 'Under such circumstances, affirmative orders 

violate administrative discretion and become punitive, rather 

than remedial measures, outside of the Board's powers.(Cases 

cited). 

Summarizing the matter, it cannot be doubted that North Dade is 
entitled to comparative consideration with Wilson, if this Court should 
agree that the design attributed to North Dade has no adequate basis in 
the record. In addition, should this Court find that North Dade did plan 
for Jones to devise an ex parte approach to the Commission, this would 
not serve to disqualify North Dade, according to the Commission's own 
standards. Finally, whatever disadvantage North Dade might suffer ina 
comparative consideration under such standards could reasonably be 
expected to be of lesser consequence than that applied to applicants who 
not only desired but actually carried out a pattern of attempted influence 
on the Commission. It would necessarily follow that North Dade, which 
has otherwise been found by the Commission to be qualified, has at least 
as much standing as the applicants in Boston Channel 5 to participate in 
further comparative proceedings before the Commission. 


The attempt by Elzey Roberts to file its application almost five 
years after the Commission had closed the proceedings to additional 
applicants (December 30, 1953), deserves only short mention. The Com- 
mission has refused to admit Roberts on a discretionary basis, in the 
presence of a qualified applicant — Wilson. Its refusal to admit Roberts 
becomes even more valid with the reinstatement of North Dade's applica- 
tion before the Commission. 


CONCLUSION 


North Dade urges the affirmance of the orders entered by the 
Commission upon remand, except insofar as they disqualify North Dade 


as an applicant, In this respect the Commission's orders should be 


vacated, and the proceeding ~emanded with instructions that the Commis- 
sion undertake a comparative determination of the applications of North 


Dade and Wilson. 


Respectfully submitted, 
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(i) 


QUESTIONS PRESENTED* 


1. Whether the Commission properly determin 


that its original award to Public Service Television, 
should be set aside. 


2. Whether the Commission properly determined 


that three of the original applicants (Public Service Tele- 
vision, Inc., WKAT, Inc., and North Dade Video, Inc.) 
were disqualified by reason of misconduct from receiving 


a grant of the permit to be awarded herein. 


3. Whether, in all the circumstances, the Commis- 


sion properly made an award to L. B. Wilson, Inc. 


* See prehearing stipulation of December 28, 1960. 
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JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT 


Introduction 


I, 


The Decision to Award L. B. Wilson, Inc., a 
Construction Permit for Channel 10 Was 
Violative of the Remand Order of This Court 


The Procedures Followed by the Commission 
In Reaching the Determination to Make a 


Grant to L. B. Wilson, Inc. were suee ach 
And Capricious 


The Decision to Grant L. B. Wilson, Inc. a 
Four Month License by Default was Based 
Upon an Erroneous Construction of Law 


A. An Existing Applicant has no Legal 
Right to Protection from Later-filed 
Applications ‘ . . ; 


L. B. Wilson, Inc., Lost its Status as an 
Applicant When it Failed to Appeal the 
Original Grant to Public Service 


A Grant to Wilson Under the Circumstances 
Would be Contrary to the Public Interest 


These Cases Should be Remanded with 
Directions that a New Comparative 
Proceeding be Conducted Saad All 
Qualified Applicants a 


CONCLUSION 
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AMICUS CURIAE in Nos. 13718, 14021, 14170 and 
APPELLANT in No. 16091 


JURISDICTIONAL STATEMENT 


| 
The complex jurisdictional questions presented by these cases are 


reviewed in the memorandum opinion of Judge Prettyman issued De- 


cember 20, 1960. There remains for determination the question 
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whether disposition of these cases should be made under the original 
appeals (Case Nos. 13718, 14021, 14170) or the more recent appeals 

of North Dade Video, Inc. (No. 16089) and Elzey Roberts (No. 16091) 
and the motion to vacate filed by Public Service Television, Inc. con- 
strued as a notice of appeal, all of which are directed against the pur- 
ported final order of the Federal Communications Commission released 
on July 14, 1960 (29 F.C.C. 216), as reaffirmed by orders released 
October 7, 1960 (29 F.C.C. 862) and November 7, 1960 (29 F.C.C. 983). 
Elzey Roberts believes, for reasons fully developed in Point I of the 
Argument, infra, that these purported orders of the Commission were 
contrary to the terms of the Court's remand order of April 17, 1958. 
Jurisdiction of the Elzey Roberts appeal is conferred by Section 402(b)(6) 
of the Communications Act of 1934 as amended,47 U.S.C. 402(b)(6). 


STATEMENT OF THE CASE 


The Court is aware from its own records of the entire course of 
proceedings which culminated in its remand orders of April 17 and May 
12, 1958, so no recapitulation of the factual background is deemed 
necessary here. Following that remand a hearing was held before a 
special Hearing Examiner on issues indicated in the remand order. In 


the brief filed with the Hearing Examiner by the United States as amicus 


curiae, the Attorney General of the United States concluded that in view 
of the conduct of former Commissioners Mack and McConnaughey, "the 
Commission's final decision of February 7, 1957 is void ab initio and 
must be vacated, with appropriate steps taken to enable new parties to 
apply.” The Attorney General analyzed the situation as follows (R. 8359): 


Disqualification of three applicants would leave L. B. 
Wilson as the sole remaining applicant for Channel 10. In 
its final decision, the Commission stressed that "because 
of the unfortunate demise of its principal figure", this ap- 
plicant is "competitively weak in several significant ele- 
ments of comparison and is therefore concluded to be not 
equal comparatively to the other applicants." WKAT, Inc., 
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12 Pike & Fischer, R.R. 1, 75. The combined effect of 
these unusual factors — the death of L. B. Wilson's lead- 
ing stockholder and the disqualification of the three other 
applicants (assuming that to be the case) — might well 
render it appropriate that a petition be filed, in timely 
fashion, with the Court of Appeals requesting that new 
parties be permitted to file applications for Channel 10 
and that L. B. Wilson be permitted to amend its applita- 
tion to show its present ownership and organization. | 
Communications Act, Section 402 (h), 47 U.S.C. 402 (h). 
See S. Rep. No. 44, 82d Cong., 1st Sess., p. 12 (* * * 
under the language of this subsection the appellate court 
would have ample authority, either on its own motion or 
upon the petition of the Commission or any other litigant, 
to provide, either as a part of its original decree, or sup- 
plementary thereto, that new parties and new issues may 
be introduced and a new record made after remand to the 
Commission * * *"); cf, Federal Communications Com- 
mission v. Pottsville Betg. Co., 309 U.S. 134. 


On December 1, 1958, the Hearing Examiner rendered an initial 
decision looking toward revocation of the construction permit held by 
Public Service Television, Inc. (hereinafter "Public Service"). He found 
that three of the applicants — Public Service, WKAT, Inc. and North Dade 
Video, Inc. (hereinafter "North Dade") had engaged in improper conduct 
reflecting adversely upon them, but that the conduct was not of an ab- 
solutely disqualifying nature. He concluded, therefore, that further 
proceedings should be had by the Commission to select a permittee 
for the television channel involved (29 F.C. 221, 239-240), He made 
no recommendation as to the nature of the further proceedings or as 


to the rules for participation therein. 


On December 5, 1958, immediately after the issuance of the initial 
decision, Elzey Roberts (hereinafter referred to as "Roberts") filed a 
petition for leave to file an application for the channel involved (R. 8426- 


35). Roberts stated his understanding (R. 8427): 


that the decision as to whether new applicants for Channel 
10 will be considered in such event [i.e., if Public Service 
grant should be set aside] is a decision to be made Re the 
United States Court of Appeals for the District of Columbia. 
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Circuit, but that the Commission has been directed at an 
appropriate time to make recommendations to the Court 
of Appeals concerning the appropriate disposition of the 

matter. 


Roberts requested participation in the proceedings as an intervenor or 


amicus curiae for the purpose of presenting arguments as to the desir- 


ability of accepting new applications for comparative consideration in 
the event that the initial decision to revoke the Public Service permit 
should be sustained (R. 8427, 8432-33). 


L. B. Wilson, Inc. (hereinafter 'Wilson") filed a motion to strike 
the Roberts petition which contains language strikingly at variance with 
the present Wilson position before this Court as to the power of the Com- 
mission under the Court's remand (R. 8440): 

The FCC is entirely without power to take the action 
requested, namely to admit Elzey Roberts as a competitive 
applicant in these proceedings. The applications described 
in the caption are before the United States Court of Appeals 
for the District of Columbia Circuit. Pending consideration 
of the whole case by the Court, the FCC may not take any 
step so radical as that requested in the petition. To the 
extent that the case is sub judice, any interference with 
the case in its present status would be an unwarranted 
diversion of the case from full and proper consideration 
by the Court of Appeals. 

Other parties also opposed the Roberts motion, including the 
Commission's General Counsel and Broadcast Bureau which argued 
that the Commission "must first resolve the specific issues now before 
it as a result of the remand * * *."' It was contended that the presence 
of Roberts would not "materially enhance the Commission's ability to 
deal with the question" as to the legality or advisability of entertaining 
any new applications (R. 8466). In his reply, Roberts stated inter alia 


(R. 8473, 5): 
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It is obvious that the Commission's decision on the 
North Dade Video petition, and on other procedural pro- 
posals which may be made to it, will have a pronounced 
effect upon the ultimate course ‘of this proceeding. Thus 
a decision presently to reconsider the merits of all of the 
existing applicants would imply at least a tentative deci- 
sion to decline to open up the channel for applications by 
others. It would constitute a partial prejudgment of the 
merits of the Elzey Roberts petition. Elzey Roberts | 
fees obviously be heard (as an intervenor or amicus 

uriae) on any phase of this proceeding which might affect 
the likelihood that he will be afforded the relief sought by 
him. And the proposed application sought to be filed by 
him should be considered in deciding whether new appli- 
cants for the channel are to be given an opportunity to be 
heard. 


North Dade contemporaneously (December 24, 1958) petitioned for 
modification of procedures (R. 9064-71). It sought to have the scope of 
the prospective oral argument en banc on exceptions to the initial deci- 
sion broadened to include discussion of the comparative merits of the 
existing applicants so that the Commission could, after argument, make 
"final disposition of the four pending applications in this proceeding" 
(R. 9069). This petition was opposed, as asking relief beyond the scope 
of the remand, by both the United States and the General Counsel for 
the Commission. The Attorney General stated in opposition to the 


petition the following ground, inter alia (R. 9086, 87-88): | 


1. There may well be a serious question whether 
the remand order of the Court of Appeals authorizes the 
Commission to go beyond the precise issues there desig- 
nated. The remand order directs the Commission to hold 
an evidentiary hearing with respect to only two issues: 
(1) whether the prior award "may be void ab initio or 
voidable," and (2) whether "a party, or various parties, 
may be disqualified by reason of misconduct to receive 
an award * * *."' In its petition for clarification, filed 
with the Court on April 30, 1958, the Commission con- 
strued the court's order as limited to those two issues. 
Clarification was sought only to confirm the view that 
the Commission was not expected to "operate merely 
as a ‘special master’ for the Court," but might "reach 
ultimate findings or conclusions, subject to judicial 


6 


review, as to whether the grant should be set aside 
because a participating Commissioner should have 
disqualified himself and also as to whether one or 
more of the parties should be disqualified from further 
comparative participation in the proceeding because of 
actions taken, sponsored or condoned by them". (Peti- 
tion for Clarification, pp. 2-3). The Court denied the 
petition, on the ground that it showed "a correct under- 
standing" of the Court's order. 


In short, North Dade's proposal does not appear 
to be consistent with the scheme of the remand order. 
That order simply directs the Commission to hold hear- 
ings on very limited issues; * * * to report its findings 
[on these specified issues] * * * and recommend to 
* * *(the] Court * * * disposition of these appeals 
* * *'', all to this end, the Court took pains to "retain 
jurisdiction of these appeals pending receipt of the find- 
ings and report of the Commission pursuant to this order." 
(Emphasis Added). The Court directed the Commission 
to decide only whether any Commissioner or applicant 
should be disqualified and the grant to Public Service 
voided. Not! envisioned, at this state of the proceeding, 
was any reevaluation of the comparative qualifications 
of applicants not disqualified. The Commission, there- 
fore, should not do so. See $402(h) of the Communica- 
tions Act. 


The General Counsel of the Commission, * in urging rejection of 
the North Dade Petition, expressed similar sentiments (R. 8464, 65): 


It must be remembered that the instant special 
proceedings, although initiated by a motion of the Com- 
mission in the Court of Appeals seeking to have the ap- 
peals from the Commission's original decisions in these 
cases filed by WKAT, Inc. and Eastern Air Lines remanded 
to the Commission, is being conducted pursuant to the Court's 
order of April 17, 1958. This order remanded these cases 
to the Commission "with instructions to proceed forthwith 
to hold an evidentiary hearing concerning the possibility 
that the award heretofore made may be void ab initio or 
voidable and that a party, or parties, may be disqualified 
by reason of misconduct to receive an award of a television 
construction permit . . ."" The cases were not remanded 
for any further reconsideration by the Commission of the 
comparative merits of the applicants. See Communications 


= 
The Broadcast Bureau joined in the pleading. 
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Act, Section 402(h). And the Court of Appeals expressly 
retained jurisdiction of the several appeals pending 
receipt of the findings and report of the Commission | 
made pursuant to the April 17th order and directed the 
Commission to report its findings and conclusions to 
the Court and to recommend to it such disposition of 
the appeals as seemed necessary or desirable in view 
of the further hearings. It seems clear to us, under 
these circumstances, that the Court neither contem- | 
plated nor authorized the Commission to perform the 
telescoping function which North Dade now seeks to 
accomplish by Commission action. Thus, among other 
things, the Court, in retaining jurisdiction of the appeals 
and asking for the Commission's recommendations as to 
their disposition was obviously deferring consideration 
of the question raised in argument before it as to the’ 
extent to which it might be appropriate for the Court to 
exercise its powers under Section 402(h) of the Act to 
authorize the Commission, should circumstances so | 
warrant, to reopen the comparative proceeding for con- 

sideration of new evidence concerning any of the existing 
applicants or for reception of new applications. 


On March 5, 1959 the Commission denied both the North Dade 
petition and the Roberts petition (R. 8580, 8583). In response to the 
North Dade request that the Commission hear argument as to the 
comparative merits of the four original applicants, the Commission 
said (R. 8582): 


| 

In our judgment the remand order of the Court of 
Appeals does not authorize an expansion of this proceed- 
ing beyond the issues set forth therein, i.e., (1) "whether 
the prior award in this proceeding may be void ab initio 
or voidable," and (2) "whether a party, or various parties 
may be disqualified by reason of misconduct to receive an 
award. ..'. The court specifically retained jurisdiction 
of the appeals from the Commission's decision in thi: pro- 
ceeding and directed the Commission to "report its find- 
ings . . . and recommend to [the] court such disposition 
of these appeals as seems to it necessary or desirable in 
view of its findings of fact." While the court approved the 
Commission's interpretation of the above language, set 
forth in its Petition for Clarification, ". . . as authoriz- 
ing the Commission, in the light of such basic findings as 
it might make, to reach ultimate findings or conclusions, 
subject to judicial review, as to whether the grant s. | ud 
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be set aside . . . and also as to whether one or more of 
the parties should be disqualified from further compara- 
tive participation in the proceeding . . ."' we find no 
indication that the court intended to authorize the Com- 
mission to take final action on the pending applications 
in this proceeding at the same time that it considers the 
issues set forth in the remand order. [| Emphasis added. | 


In response to the Roberts request to intervene and to file a contingent 
application for the channel, the Commission said (R. 3584): 


In our view the Roberts’ petition is premature and 
must be denied. The issues in this ancillary proceeding 
are limited to those issues set forth in the Remand Order 
of the Court of Appeals issued April 17, 1958, i.e. whether 
the award heretofore made in this proceeding may be void 
ab initio and whether a party or parties may be disqualified 
by reason of misconduct to receive an award of a television 
construction permit. On the basis of the evidentiary hear- 
ing on these issues, the Commission, pursuant to the Order 
of the Court, will report its findings on such issues to the 
Court and recommend to the Court the disposition of the 
various appeals from the Commission's decisions and cer- 
tain orders in this proceeding which are presently pending 
before the Court. Any determination as to the further pro- 
cedural steps which will be taken in this proceeding must 
await a resolution of the issues propounded by the Court 


and a disposition of the pending Court appeals. In our view 
Roberts or other prospective applicants who have not been 


parties to this proceeding would not be in a position ma- 
terially to assist the Commission or the Court in a final 
determination of this matter. [Emphasis added.] 

All five of the Commissioners” who participated in these decisions 


concurred in the Commission's opinions. 


On July 14, 1960, the Commission by a 3 to 1 vote, announced a 
final Decision in this case (29 F.C.C. 216). The Commission determined 
that three applicants (Public Service, WKAT, Inc. and North Dade) were 
disqualified and that the fourth applicant — Wilson — should receive a 
short term (4 month) license, a grant described by the Commission as 
"a type of award by default" (id. at 218). 


ss Commissioners Doerfer, Hyde, Bartley, Ford and Cross. 
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No reference was made in the Decision to the March 1959 
| 
opinions in which the Commission had squarely ruled that, under 


this Court's remand order, it would be inappropriate to consider the 
respective merits of the existing applicants or the question of participa- 
tion of new applicants until disposition of the appeals. There was no 
reference to the possibility of opening up the proceeding for considera- 
tion of new applicants. There was no reference to the scope of the 
mandate of this Court or any hint of possible limitations on the Com- 
mission's powers thereunder. The Commission quite accurately stated 
the purported effect of its Decision as follows (id. at 217): | 


Our decision, as will hereinafter appear, approves and 
adopts with changes as indicated Hearing Examiner 

Stern's initial decision and proceeds to further resolye 
the ultimate question of what applicant, if any, is to re- 
ceive the sought for construction permit for channel 10, 
Miami, Fla. 


A petition for reconsideration filed by Roberts was denied by the 
Commission by a 3 to 1 vote (29 F.C.C. 862).3 In denying the Roberts 
petition, the Commission recognized that Roberts’ petition for inter- 
vention had not previously been considered on its merits. The Com- 
mission added (id. at 863): 

Now that we have issued our Decision of July 14, 1960 

(29 FCC 216), wherein we disqualified absolutely WKAT, 

Inc., Public Service Television, Inc., and North Dade 

Video, Inc., and awarded the construction permit to L. B. 

Wilson, Inc. as the sole remaining qualified original | 

applicant, it is appropriate that we do so. 
It then concluded that Roberts was not entitled to a comparative hearing 
as of right and declined to exercise discretion to permit such a hearing. 


The Commission ruled that "as we are left with a qualified|applicant, we 


cannot admit new applicants without derogating from the rights of L. B. 
| 
Wilson, Inc. and we neither find nor has petitioner demonstrated that 


: A petition for reconsideration by North Dade was also denied (29 FCC 983). 
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the public interest requires the exercise of our discretion" (id. at 863). 


Commissioner Lee, dissenting, said: 


When Elzey Roberts first filed his ''Petition for 
Leave To File Application and for Other Relief," the 
Commission denied him for being premature. (See 
FCC 59-185, released March 5, 1959.) In the instant 
opinion, the majority denies Roberts' petition as being 
too late. 


In the March 1959 opinion, the Commission set 
forth the procedure it proposed to follow in the so- 
called channel 10 remand proceeding. The Commission 
stated that it would conduct a hearing upon the issues 
set forth in the remand order of the court of appeals 
dated April 17, 1958. It would then submit its findings 
on such issues to the court and make a recommendation 
as to the various appeals pending before the court. Addi- 
tionally, the Commission stated that any further proceed- 
ings must await disposition of these various matters by 
the court. 


Instead of following the procedure outlined, how- 
ever, the Commission issued a final decision in this 
matter on July 14, 1960, in which it disqualified three 
of the original four applicants and displaced the original 
grantee with L. B. Wilson, Inc. 


I did not agree with the Commission's July 14, 1959, 
decision. However, if that decision is going to stand on 
appeal, we must at some time reevaluate the qualifica- 
tions of L. B. Wilson, Inc., in the light of the death of the 
founder and prime mover in that corporate applicant.® 
Cf. Fleming v. F.C.C., 225 F.2d 523 (D.C. Cir. 1955). 

A subsequent review might very well dictate that the pub- 
lic interest!would be served by collapsing the so-called 
“"umbrella”.and making the channel available for applica- 
tion by new'parties,* including L. B. Wilson, Inc. 


In view of these unique circumstances, I must dis- 
sent to the denial of the Roberts' petition. ; 


: In the final] decision in this case, the Commission concluded that L.B. Wilson, 
Inc., was not equal comparatively to the other applicants as the result of the death 
of L,B, Wilson. It further concluded that the skeletal record that remained after Mr. 
Wilson's death left the applicant weak in several significant elements of comparison. 
WKAT, Inc., 12 Pike & Fischer R.R. 1, 75 (1957). In this connection, it should be 
noted that L.B. Wilson did not even appeal the denial of its application. 


4 There have been other instances where this has been done. See, e.g. Texas Star 
Broadcasting Co., 9 Pike & Fischer RR. 373 (1953). 


s It is apparent that Roberts’ petition was effectively denied as a result of the decision 
of July 14, 1960, although no opinion was issued at that time. (See sec. 6(d) of the Ad- 
ministrative Procedure Act, 5 U.S.C. $1005(d).) 
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A petition for reconsideration filed by North Dade was also denied 
by the Commission (29 F.C.C. 983). Timely notices of appeal were filed 
by North Dade and Roberts on December 1 and December |2, 1960 respec- 
tively. | 
| 
STATUTES INVOLVED 


See Brief for North Dade, pp. 8-9. 


STATEMENT OF POINTS 


1. The Commission erred in its order of March 5, 1959 denying 
as premature Roberts' petition for leave to file an application for 
channel 10 and for other relief. 


2. The Commission erred in refusing to consider hew applicants 
in the proceedings for channel] 10 when it determined that three of the 
original applicants were disqualified and the fourth applicant had under- 
gone major changes in composition, its principal stockholder having 
died. 


3. The Commission erred in issuing a final Decision in favor of 
Wilson in violation of the mandate of this Court. 


| 
4. The Commission erred in holding that it would derogate from 
the rights of Wilson to open to Roberts and other new applicants the 


proceedings for channel 10 in Miami. 


5. The Commission acted arbitrarily and capriciously in grant- 


ing to Wilson a four-month authorization which has the effect of depriv- 
ing Roberts and other prospective new applicants of the right to a fair 
opportunity to compete for channel 10 on an equal basis. 
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SUMMARY OF ARGUMENT 
I 


The Decision to award to Wilson a construction permit for channel 
10 was directly violative of the remand order of this Court as construed 
in accordance with its plain language. The Commission's action goes 
beyond the issues previously delimited by the Commission in recognition 
of the narrow scope of the remand by this Court. 


buf 


The procedures followed by the Commission arbitrarily deprived 
Roberts and the parties before the Commission of an opportunity to be 


heard on questions critical to the Commission's final Decision. 
I 


The Decision to grant Wilson a license was made on the demon- 
strably erroneous legal premise that it would derogate from legal rights 
of Wilson to admit other applicants. It is established law that a proceeding 
may be opened at any time to consider new applicants where the public 
interest so requires. Federal Communications Commission v. Pottsville 
Broadcasting Company, 309 U.S. 134. It is equally clear that Wilson, as a 
former applicant who failed to appeal the original grant to Public Service, 
has no legal right to consideration in a subsequent proceeding. 


IV 


The short-term grant by default to Wilson is arbitrary and capri- 
cious and contrary to the public interest since it gives Wilson an undue 
advantage as against competing applicants for the channel involved, con- 
trary to the philosophy of Ashbacker Radio Corp. v. Federal Communica- 


tions Commission, 326 U.S. 327 and Community Broadcasting Co. v. 
Federal Communications Commission, 107 U.S. App. D.C. 95, 274 F.2d 
753. 


13 


Vv 


The power to chart the future course of these proce 


edings is 


vested exclusively in this Court by Section 402(h) of the Communications 
Act of 1934 as amended, 47 U.S.C. 402(h). This power should be exer- 


cised to require the Commission to hold a new, expedited 


| 
comparative 


proceeding to which all qualified applicants — old and new — would be 


admitted. 


ARGUMENT 
INTRODUCTION 


At the outset, it seems desirable to make clear the 


position on 


the issues in these cases presented herein on behalf of Elzey Roberts, 


as an appellant and as an amicus curiae. 


We do not propose to address ourselves to Questions 1 and 2 
(supra, p. i) which relate to the correctness of the Commission's con- 
clusion that the grant to Public Service should be set aside and of its 

| 


findings that three of the applicants are disqualified by re 


ason of mis- 


conduct. Roberts does not challenge those findings or that conclusion. 
| 


We propose to discuss the third question presented: 'Whether, 


in all the circumstances, the Commission properly made 


lan award to 


L. B. Wilson, Inc." It is our contention that the Commission had no 
power under the terms of this Court's remand to make such an award. 
It is our further contention that both the procedures followed by the 
Commission leading to its final determination to grant Wilson a short 
term license by default, and the determination itself were wholly 
arbitrary and capricious. Moreover, the determination was squarely 


based upon a palpably erroneous construction of law. Th 


, we propose 


to establish that the purported decision, even if construed as a recom- 
mendation to this Court, is entitled to no weight. Finally, it is our con- 


tention that, assuming the award to Public Service is set 


aside, the cases 
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should be remanded to the Commission with instructions promptly to 
hold a new comparative proceeding among all qualified persons who 
apply for the channel. 


I 


THE DECISION TO AWARD L.B. WILSON, INC. A CON- 
STRUCTION PERMIT FOR CHANNEL 10 WAS VIOLATIVE 
OF THE REMAND ORDER OF THIS COURT 
This case is presently before the Court pursuant to this court's 
direction contained in its orders of April 17 and May 12, 1958, wherein 
the Court retained jurisdiction pending receipt of the Commission Find- 


ings and Report concerning certain matters surrounding the Commis- 


sion's original award of Channel 10, Miami, Florida to Public Service. 
The Court remanded the case to the Commission to hold an evidentiary 
hearing on stated issues and instructed the Commission "to report its 
findings to this court and recommend to this court such disposition of 
these appeals as seems to it necessary or desirable in view of its find- 
ings of fact". The Commission formulated these issues as follows 

(R. 8961-62): 


1. To determine whether any of the members of the 
Commission who participated should have disqualified him- 
self from voting in the proceedings before the Commission 
which resulted in the award of a construction permit for a 
television station on Channel 10 in Miami. 


2. To determine whether any person or persons in- 
fluenced or attempted to influence any member of the Com- 
mission with respect to the proceedings resulting in the 
award of the construction permit for Channel 10, Miami, 
in any manner whatsoever except by the recognized and 
public processes of adjudication. 


3. To determine whether any party to the proceed- 
ings before the Commission which resulted in the award 
of the construction permit for Channel 10 in Miami directly 
or indirectly secured, aided, confirmed, ratified, or knew 
of any misconduct or improprieties in connection with the 
proceedings. 
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4. To determine, in the light of the facts adduced 
upon the foregoing issues, whether the grant heretofore 
made of a construction permit for Channel 10, Miami, 
was void ab initio and if not whether such grant is vojd- 
able and action should be taken to set it aside; whether 
any of the applicants in this proceeding was and is dis- 
qualified to receive a grant of its application; and whether 
the conduct of any applicant, if not of a disqualifying char- 
acter, has been such as to reflect adversely upon such 
applicant from a comparative standpoint. 


| 
The Commission's Decision, released July 14, 1960, awarding 
Channel 10 to Wilson for a four month term and purporting) to dispose 
of the entire controversy, clearly exceeded the terms of the Court's 
mandate. This is readily demonstrable on the basis of the plain lan- 
guage of the mandate, and the persuasive interpretations of it rendered 
in 1959 by the Commission itself, the Attorney General of the United 
States, and the Commission's General Counsel. | 


This Court's mandate was explicit in retaining jurisdiction of the 


cases. The Commission was directed to make findings on specified 
issues, to report its findings and to recommend disposition of the ap- 
peals in light thereof. On petition for clarification, the Court again 
referred to the Commission's "recommendations" as to disposition of 
the appeals "in light of its findings and of its proposed order or orders". 
[ Emphasis added. ] 


This language seems clearly to deny to the Commission any power 
to dispose of the case finally. The explicit pleadings filed by the United 
States and the Commission's General Counsel in 1959 (Statement, 
supra, pp. 5-7) reflect an identical reading of the mandate by respon- 
sible, unprejudiced Government attorneys. As the General Counsel 
pointed out (R. 8465): 


| 
* * *the Court, in retaining jurisdiction of the appeals 

and asking for the Commission's recommendations as to 
their disposition was obviously deferring consideration 

of the question raised in argument before it as to the ex- 
tent to which it might be appropriate for the Court to ex- 
ercise its powers under Section 402(h) of the Act to | 
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authorize the Commission, should circumstances so 


warrant, to reopen the comparative proceeding for con- 


sideration of new evidence concerning any of the existi 
applicants or for reception of new applications. Em- 
phasis added. ] 


The Attorney General was even more emphatic (R. 9088): 


The Court directed the Commission to decide only whether 

any Commissioner or applicant should be disqualified and 

the grant to Public Service voided. Not envisioned, at this 

state of the proceeding, was any reevaluation of the com- 

parative qualifications of applicants not disqualified. The 

Commission, therefore, should not do so. See 402(h) of 

the Communications Act. 

The Commission agreed with the Attorney General and the General 
Counsel. In refusing to permit consideration of the comparative merits 
of the existing applicants, the Commission construed the remand as 
limited to the issues stated, and flatly held that (R. 8582): 

* * *we find no indication that the court intended to 

authorize the Commission to take final action on the 

pending applications in this proceeding at the same time 

that it considers the issues set forth in the remand order. 

The same position was taken by the Commission in denying the Roberts 


petition to intervene (Statement, supra, p. 8). 


In light of this background, the Commission's July 14, 1960 
Decision was extraordinary. The earlier opinions and rulings were 
not repudiated; no reference was made to them. The existence of this 
Court's mandate was recognized, but apparently was thought to be 
binding only on the Hearing Examiner, not on the Commission. The 
Decision correctly stated that the Hearing Examiner "did not purport 
to resolve the ultimate question usually found in Commission proceed- 
ings but, pursuant to instructions of the Court of Appeals, it required 
him to make findings and reach conclusions on certain limited issues" 
(29 F.C.C. 217). The Commission then went on to explain that it was 
going beyond the Hearing Examiner's initial decision, that: 
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Our decision, as will hereinafter appear, approves and 
adopts with changes as indicated Hearing Examiner Stern's 
initial decision and proceeds to further resolve the ulti- 
mate question of what applicant, if any, is to receive the 
sought for construction permit for channel 10, Miami 
Florida. [ Ibid.] 


9 
| 


If this Decision does not reflect deliberate defiance of judicial 
authority, it at least reflects an astonishing lack of awareness of the 
traditional roles of administrative agencies and reviewing courts. Here, 
as in the parallel case of Massachusetts Bay Telecasters (Case No. 13,896, 
Orders of October 7, 1960, January 19, 1961), the Commission, whether 
wilfully or inadvertently, has acted in derogation of this Court's orders. 


as | 
| 


THE PROCEDURES FOLLOWED BY THE COMMISSION IN 
REACHING THE DETERMINATION TO MAKE A GRANT TO 


L.B. WILSON, INC. WERE ARBITRARY AND CAPRICIOUS 
It will no doubt be argued by Wilson and the Commission that even 
if, as argued in Point I, supra, the final grant to Wilson is illegal as 
clearly beyond the scope of this Court's mandate, the Commission's 
Decision may be treated as a recommendation to the Court. And it 


| 
will be urged that such a recommendation is entitled to great weight — 


that it carries with it the traditional presumption of correctness which 
attaches to any decision of an administrative agency after hearing. 

In light of these probable contentions, it is important to consider 
the procedure followed by the Commission in order to determine whether 
that procedure gave interested parties a proper chance to be heard andif 
there was developed an adequate record. Even a casual examination of 
the course of this proceeding reveals that the Commissionjarbitrarily 
refused to receive briefs or arguments on the very matters which ul- 
timately became critical to the Commission's Decision. 
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The very first pleading filed by Roberts in this case on December 
5, 1958 pointed out that, while the decision as to whether to admit new 
applicants to the proceeding would be a decision for this Court (Com- 
munications Act, Section 402(h), 47 U.S.C. 402(h)) nevertheless, 

* * * the Commission has been directed at an appropriate 

time to make recommendations to the Court of Appeals 

concerning the appropriate disposition of the matter [R. 8427] 
Roberts sought intervention, or to be accorded status as an amicus 
curiae, to urge "that new applications be accepted and be given com- 
parative consideration in the event the present construction permit 
should be revoked or set aside.” In rejecting this petition as "pre- 
mature" (R. 8584), the Commission affirmed its view that "Any 
determination as to the further procedural steps which will be taken 
in this proceeding must await a resolution of the issues propounded 
by the Court and a disposition of the pending Court appeals” (emphasis 
added). Thus Roberts, as the only interested person desiring to present 
arguments for admittance of new applicants to the proceeding, was ex- 
cluded from the proceeding. 


North Dade was given similarly short shrift in its efforts to have 
the proceeding broadened to include arguments with respect to the com- 
parative merits of the former applicants. The Commission not only 
flatly denied any authority to "take final action on the pending applica- 
tions in this proceeding at the same time that it considers the issues 
set forth in the remand order," but stated that, even assuming the 
Commission had such authority, "the final disposition of the pending 


applications will be expedited by limiting this proceeding to the issues 
set forth in the court's remand order'(R. 8582; emphasis added). 


Having thus limited the issues in March, 1959 by explicit formal 
orders, the Commission clearly acted irresponsibly and without any 


regard for due process in proceeding, without notice to anyone, to 
purport to go beyond these issues and to dispose of the whole case in 
July, 1960. The Commission apparently assumed that it was competent 
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to decide the case without benefit of the views of interested parties on 


the critical questions which it had previously announced it would not 
decide. It is difficult to conceive of a more calculatedly capricious 
course of conduct. 

| 


It may be urged that, if the Commission has reached the correct 
result, its procedures are of no great significance since its) responsibility 
here was merely to recommend action to the Court. The difficulty, how- 
ever, is that the Commission has acted as arbitrarily from a substantive 
standpoint as from a procedural one. In Points II and IV, infra, it is 
demonstrated that the Commission's Decision in this case was based 
upon an erroneous construction of law and cannot be sustained on any 
rational basis. 


i 


THE DECISION TO GRANT L.B. WILSON, INC. A FOUR 
MONTH LICENSE BY DEFAULT WAS BASED UPON AN 
ERRONEOUS CONSTRUCTION OF LAW | 


SS 


The Commission's Decision of July 14, 1960 concluded that "all 
of the applicants except L. B. Wilson, Inc., having been found unfit to 
become licensees of the Commission, there remains only L.. B. Wilson, 
Inc., under consideration" (29 F.C.C. 216, 218). | 


This formulation of the problem before the Saminixmon either 
(a) overlooked the possibility of opening up the proceedings for applica- 
tions by new applicants, or (b) assumed, sub silentio, that guch a pro- 
cedure would be legally impossible. Since the Commission failed to 
advert to its prior opinion of March 5, 1959 denying the Roberts inter- 
vention petition as premature, and since the Commission had deprived 
itself of the benefit of hearing Roberts' arguments, it is possible that 
the Commission was actually unaware of its own prior precedents and 
gave no consideration to the possibility or desirability of Holding a new 
proceeding among qualified applicants. In any event, the failure to 
mention this possibility strongly suggests that the Commission did not 
consider it. 
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This view is reinforced by the Commission's summary disposi- 
tion of the Roberts petition for reconsideration of the July 14, 1960 
Decision (29 F.C.C. 862). The Memorandum Opinion and Order dis- 
posing of this petition is indicative of the curious approach taken by 
the Commission majority to this case. The majority (three Commis- 
sioners) explicitly recognized that the Commission had never acted on 
the merits of the ‘Roberts request for leave to file an application. But 
it went on to state that now that the Commission had "awarded the 
construction permit to L. B. Wilson, Inc. as the sole remaining qualified 


applicant, it is appropriate that we do so" (29 F.C.C. at 863; emphasis 


added). In other words, it is apparently the considered opinion of this 
administrative agency that a request for relief is no longer "premature" 
only after definitive, final agency action inconsistent with grant of the 
requested relief has been taken: 


The Commission thereupon proceeded to discuss the merits of 
Roberts’ petition. The Commission found that the petition presented 
no obstacle to reaffirmation of the July 14, 1960 Decision because the 
Commission was able to conclude, without citation of authority, and 
without reference to the compelling arguments in the dissent of Com- 
missioner Lee, that "we cannot admit new applicants without derogating 
from the rights of L. B. Wilson, Inc." (29 F.C.C. at 863). 


Our research has failed to disclose a single case holding that 
the Commission is without power to withdraw the so-called umbrella 
protection afforded an existing applicant when the public interest would 
be served thereby. The overwhelming authority is to the contrary, as 
is demonstrated below. 


Moreover, apart from legal rights, Wilson lost any equities it 
may have had when it abandoned its pursuit of its application by fail- 
ing to appeal the original grant to Public Service. Wilson is a former 
applicant without rights of any sort who may or may not be permitted 
to apply for the channel involved as this Court decides pursuant to 
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Section 402(h) of the Communications Act. In this respect! Wilson is 
in exactly the same status as Roberts or any other would-be applicant. 
We do not object to consideration of the application of any former 
qualified applicant — including Wilson, if its prior conduct is not 
found to be disqualifying. We do argue, however, that no former 
applicant has a greater right to consideration than do new |applicants. 4 


We shall first discuss the legal precedents with respect to 
claims of right to "umbrella protection,"' and shall then discuss the 


legal consequences of Wilson's failure to appeal. 
| 


A 
An Existing Applicant has no Legal Right to 
Protection From Later-filed Applications 
Some of the cases reviewed below have been partially overruled 
or modified by the enactment in 1952 of Section 402(h) of the Communi- 
cations Act, 47 U.S.C. 402(h), which confides to the Court of Appeals 
the exclusive authority to decide the extent that the Commission will 
be permitted to consider new evidence on a remand. But the principle 
that.an existing applicant has no legal right to continuing protection 
against later-filed applications, which is established by the cases, 
continues unimpaired by any subsequent legislation or decisions. 


In Federal Communications Commission v. Pottsville Broadcast- 
ing Company, 309 U.S. 134, the Supreme Court stated that/the Commis- 
sion's "responsibility at all times is to measure applications by the 
standard of 'public convenience, interest or necessity'" (id. at 145). 

The Supreme Court there held that, on a remand by the Court of Appeals 
for legal error committed by the Commission, the Commission was with- 
in its power in considering the appellant's application, in conjunction 
with a new mutually exclusive application. The Court observed that "the 
fact that in its first disposition the Commission had committed a legal 
error did not create rights of priority in the respondent, as against the 
later applicants, which it would not have otherwise possessed" (309 U.S. 
at 145). 


: WKAT, Inc., the only applicant which preserved its status by appealing the 
Public Service original grant, has withdrawn from the case. 
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The Court held that the public interest is the decisive factor in 
determining which of several pending applications is to be granted and 
that the application first filed is not required to be accorded preferential 


consideration. 


In Van Curler Broadcasting Corp., 3 Pike & Fischer R.R. 941, 
943, the Commission made it perfectly clear that an applicant acquires 
no rights which are to be preferred to the interest of the public in hav- 
ing a radio frequency assigned to the best qualified applicant. The facts 
of Van Curler are of particular interest because of their pertinence to 
the facts in the instant proceedings. Van Curler's application sought 
broadcast facilities which formerly had been licensed to one whose re- 
newal application had been denied by the Commission. During the 
pendency of the appeal, Van Curler's application was designated for a 
consolidated hearing together with three other conflicting applications. 
Two of these conflicting applications were subsequently voluntarily dis- 
missed. A hearing on Van Curler's application was then conducted and 
subsequently thereto the Supreme Court affirmed the Commission's 
order denying license renewal to the existing licensee (Federal Com- 
munications Commission v. WOKO, Inc., 329 U.S. 223). 


Van Curler then petitioned the Commission to grant its applica- 
tion forthwith for the reasons (1) that its application was not in conflict 
with any existing stations or pending applications; (2) that there were 
no other parties to the present proceeding, and (3) that Van Curler was 
qualified to operate the proposed station. The Commission rejected Van 
Curler's petition and opened the proceeding to all persons desiring to 
file competing applications for the facilities in question, noting that the 
Commission's duty was to select the "applicant best qualified to serve 
the public interest" (3 Pike & Fischer, R.R. at 942-943)” The pertinent 
language of the Commission follows: 


7 The Van Curler application did not ultimately prevail. After the comparative 
hearing was held the Commission determined that one of the new applicants was 
better qualified to operate the station (3 Pike & Fischer, R.R. 1584, 1639). 
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It is not now too late, however, to provide a reasonable 
opportunity for the filing of other applications for the 
facilities formerly licensed to WOKO. We do not con- 
ceive that the ability to provide such opportunity is | 
barred by the fact that Van Curler has received a hear- 
ing on its application. It has not, by virtue of this hear- 
ing, acquired rights which are to be preferred to the 
interest of the public in having the frequency to be re- 
linquished by WOKO assigned to the best qualified ap- 
plicant and ina manner designed to assure the most 
fair, efficient and equitable distribution of facilities. 
Van Curler is legally entitled in due course to a de- | 
cision on the merits of its application, but under the 
circumstances of this case, that decision should be 

reached only after we have given other applicants a | 
fair chance to compete for the frequency. 


We do not regard Section 1.387(b)(3) of our Rules and 
Regulations as precluding our action in providing other 
applicants an opportunity to apply for these facilities. 
That section provides in part as follows: 


"If the [ mutually exclusive] application is | 


filed after the twenty-day period [ preceding 
the date of hearing on the application with 
which it is in conflict], it will be dismissed 
without prejudice and will be eligible for re- 
filing only after a decision is rendered by the 
Commission with respect to the application or 
applications designated for hearing or such 
applications are withdrawn or dismissed." 


We believe that a specific procedure which has been 
developed for administrative convenience in dealing with 
general and normal types of situations can and should be 
modified to cover the unusual type of situation presented 
here; this is particularly true where rigid adherence to 
such procedure might preclude an assignment of facilities 
in a manner best serving the public interest simply be- 
cause other applicants may have refrained from filing 
while the availability of the desired facilities was in|ques- 
tion. 


The Commission's decision in Don Lee Broadcasting System, 
7 Pike & Fischer R.R. 1096a,is also pertinent. The Commission, on 


its own motion, because of the passage of time and other circumstances, 


removed an application for a new television station from the hearing 


docket, thereby collapsing the umbrella protection previously enjoyed 
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by an applicant. In its order the Commission specifically noted that 
in the exercise ofits discretionary powers it may adjust its proce- 
dures to the exigencies of the occasion citing the Pottsville case, 
supra. The Commission noted (id. at 1096b): 


It further appearing, that the Commission in the exercise 
of its discretionary powers may adjust its procedures to 
the exigencies of the occasion (FCC v. Pottsville Broad- 
casting Company, 309 U.S. 146 (1940)); thatthe changed 
situation brought about by the passage of time and the 
adoption of new rules and regulations has created a 
unique situation which now makes it necessary for the 
Commission, in the interest of effectively administering 
the Communications Act of 1934, as amended, to adjust 
its procedures in a manner that would conduce to the 
dispatch of the Commission's business, serve the ends 
of justice and would otherwise serve the public interest, 
convenience and necessity; and that the Commission can 
more effectively discharge its administrative responsi- 
bilities and'serve the ends of justice by removing from 
hearing the above-entitled application to make it avail- 
able for consideration with other applications in accord- 


ance with applicable Commission Rules and Regulations; 
* * 


In view of the Commission's unequivocal expression in Don Lee, 


supra, that it possesses the discretionary power to adjust its applica- 
cation procedures without derogating from the rights of an applicant 

in hearing status, it is difficult to understand how the Commission in 
the present case could base a refusal to exercise discretion to permit 
the filing of new applications on the theory that to do so would derogate 
from the rights of Wilson. 


In KROW, Inc., 8 Pike & Fischer, R.R. 459, the Commission in 
removing petitioner's applications for a television grant from the hear- 
ing docket once again enunciated what its function must be in the 
award of television grants (id. at 464): 

The Commission has a duty in comparative proceedings 

of choosing the best qualified applicant. We believe the 

public interest would, in light of the circumstances in 


the instant case, best be served by removing all applica- 
tions from the hearing docket and making them available 
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for comparative consideration with such new applications 
as may be filed. See Federal Communications Commis- 
sion v. Pottsville Broadcasting Company, 309 U.S. 134. 


The practical considerations which require a cut-off date 
in order to bring the administrative process of compara- 
tive consideration to a conclusion, do not vest existing 


applicants with indefeasible rights once cut-off date is 
reached. [ Emphasis added. | | 


The Commission addressed itself with precision to the effect 
| 


of the Commission's Rules on an existing application designated for 
hearing (id. at 461): 


The first question presented is whether §1.387(b)(3) of 
our rules is a bar to the reassignment of channels through 
appropriate rule making proceedings. In our view the 
answer is clear that this rule does not so limit our au- 
thority, and that it was not intended to do so. In order 

to understand the scope and effect of §1.387(b)(3) it is 
necessary to review, if but briefly, the genesis of the 
rule and the end it was designed to serve. The Supreme 
Court in the Ashbacker case® held that "where two bona 
fide applications are mutually exclusive the grant of one 
without a hearing to both deprives the loser of the oppor - 
tunity which Congress chose to give him". Prior to the 
decision of the Supreme Court in the Ashbacker case [the 
Commission's Rules did not provide a period within which 
conflicting applications were required to be filed in order 
to be entitled to comparative consideration. The effect of 
the Court's decision, however, made it mandatory in the 
interest of orderly administration that a "cut off" date be 
provided for this purpose.” Indeed, the Supreme Court 
indicated that such a limitation should be provided.® |Ac- 
cordingly, following that decision the Commission's Rules 
were amended by the addition of the "20-day rule” now 
contained in §1.387(b)(3). Clearly, one of the incidental 
consequences of the 20-day rule is to confer substantial 
benefits on existing applicants for broadcast facilities by 
preventing the filing of additional competing applications 
after the cut-off date provided by the rules. Such inci- 
dental beneficial effects to private applicants, however, 
should not be confused with the purpose and scope of the 
rule. As indicated, the purpose and scope of the rule 
were to make workable from an administrative standpoint 
the ruling of the Supreme Court in adjudicatory licensing 
proceedings. The rule makes it possible for applicants 
and the Commission to prepare for hearings without being 
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left in a state of uncertainty as to who the parties will be. 
And it makes possible for hearings to be concluded and 
decisions rendered without risk of disrupting the entire 
procedure as a result of the filing of another application. 
This procedural rule does not afford an immunity from 
the consequences of changes in the Commission Rules 
through appropriate rule making proceedings. 


° achbacker Radio Broadcasting Company v. Federal Communications Commis- 
sion, 326 U.S. 327, 
a Logansport Broadcasting Corporation, 4 Pike & Fischer RR 188a, 190. 


8 ashbacker Redio Broadcasting Company v. Federal Communications Com- 
munications Commission, 326 U.S. 327, 333. 


The Commission in Hearst Radio, Inc., 8 Pike & Fischer R.R. 634, 
Wisconsin Broadcasting, 8 Pike & Fischer R.R. 641, and Robert Burdette, 
13 Pike & Fischer R.R. 851,uniformly reiterated the principle which 
the Supreme Court and the Commission had articulately enunciated in 
the cases discussed above, namely, that applicants are not vested with 
indefeasible rights prior to final grant. ® 


If, because of the particular circumstances here presented, there 
were some legal impediment to opening up the channel 10 proceedings 
to new applicants, it may be assumed that the Attorney General and the 
Commission's General Counsel would be aware of such impediment. 
But the Attorney General specifically urged before the Hearing Ex- 
aminer that the proceedings be opened up to new applicants (Statement, 
Supra, p. 3): 


6 See also Cannon System, Ltd., 20 Pike & Fischer, R.R. 280, where the 
Commission in June 1960 granted a petition filed by its Broadcast Bureau to 
remove an application from hearing status and return it to the pending file, 
thereby collapsing the umbrella protection of an applicant who had prevailed 
in a hearing and who was immune to new competition until his application was 
returned to the pending file. No concern was expressed by the Commission as 
to possible "derogation" of the rights of this applicant. See also Order of July 
23, 1958 (FCC 58-730) removing 24 standard broadcast applications from hear- 
ing status. Standard Broadcast Applications in Hearing Status and Being 
Held Pending Decision in Dockets 6741 and 8333. 
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Disqualification of three applicants would leave L. B. 
Wilson as the sole remaining applicant for Channel 
10. In its final decision, the Commission stressed 
that "because of the unfortunate demise of its princi 
pal figure," this applicant is competitively weak in 
several significant elements of comparison and is 
therefore concluded to be not equal comparatively 
to the other applicants." WKAT, Inc., 12 Pike & 
Fischer, R.R. 1, 75. The combined effect of these 
unusual factors - the death of L. B. Wilson's lead- 
ing stockholder and the disqualification of the three 
other applicants (assuming that to be the case) - 
might well render it appropriate that a petition be 
filed, in timely fashion, with the Court of Appeals 
requesting that new parties be permitted to file ap- 
plications for Channel 10 and that L. B. Wilson be 
permitted to amend its application to show its pres- | 
ent ownership and organization. Communications 
Act, Section 402(h) 47 U.S.C. 402(h). See S. Rep. No. 
44, 82nd Cong., 1st Sess., p. 12 (* * * under the 
language of this subsection the appellate court would 
have ample authority, either on its own motion or 
upon the petition of the Commission or any other 
litigant, to provide, either as a part of its original 
decree, or supplementary thereto, that new parties 
and new issues may be introduced and a new record 
made after remand to the Commission * * *"); cf. | 
Federal Communications Commission v. Pottsville | 
Betg. Co., 309 U.S. 134. 


| 
Similarly, the Commission's General Counsel explicitly recognized 
(Statement, supra, p. 7) the power of this Court to authorize the Com- 
mission to "reopen the comparative proceedings * * * for reception 


of new applications". | 


In light of the foregoing, it seems abundantly clear that the 
Commission proceeded here on a major erroneous premise of law — 
| 
that new applicants could not be admitted into this proceeding. 
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L. B. Wilson) Inc., Lost its Status as an Applicant When it 
Failed to Appeal the Original Grant to Public Service _ 
Wilson's application for a new television station was denied by 
the Commission in 1957, and Wilson did not appeal from the grant. 
Under such circumstances, the denial of Wilson's application became 
final and the subsequent setting aside of the Public Service grant did 
not serve to reinstate either the Wilson application or that of North 
Dade, which also failed to appeal. 


It is true that the Commission has in the past exercised discre- 


tionary authority to give comparative consideration on a remand to a 


former applicant who failed to appeal. Texas Star Broadcasting Co., 


9 Pike & Fischer, RR 373. It is clear that such discretion may be 
exercised in the public interest, just as new applicants may be admitted 
at any time to a proceeding where the public interest will thereby be 
served. In either case there is no legal right in the would-be applicant 
to consideration unless the previous proceeding is terminated and the 
frequency declared vacant. In this situation, all former and new appli- 
cants not debarred by some rule or adverse determination are equally 
entitled to apply. 


IV 


A GRANT TO WILSON UNDER THE CIRCUMSTANCES WOULD 
BE CONTRARY TO THE PUBLIC INTEREST. 
Three of the former applicants in this proceeding have been 
found to be disqualified; Wilson, the fourth applicant, has certainly not 
been found to be an applicant of high caliber. 


In this case the passage of years has worked a toll on several 
applicants. The principal owner of Wilson and the principal owner of 
WKAT, Inc., are deceased. Mr. L. B. Wilson passed away before the 
issuance of the Commission's original decision in favor of Public Service. 
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Inasmuch as the record with respect to Wilson, upon which the 
Commission's original decision in 1957 was based, has not been aug- 


| 
mented since that date, and the present decision is necessarily based 


upon that record, it becomes important to examine the Commission's 
original evaluation of Wilson. Each of the other applicants | was found 
by the Commission to be better qualified than Wilson for the grant. 

With respect to important criteria employed by the Commission as a 
basis for selecting licensees, certain significant conclusions of the 

Commission pertaining to Wilson's qualifications are summarized in 
tabular form below: | 


Category Conclusion of the Commission 


Past Performance "Evidence as to the past performiance of 
Station WCKY was adduced. L. |B. Wilson, 
Inc., having no broadcast record in the locality 
involved herein, and this station having been 
owned by L. B. Wilson and operated under the 
management of Mr. Topmiller who would also 
manage the proposed television joperation, such 
evidence is relevant and material in a com- 
parison of the applicants. [WKAT, Inc., 12 
Pike & Fischer RR 58] | 


* * * 


"Considering all factors in the past operation of 
Station WCKY as set forth in the findings of 
fact and as here discussed, it is concluded that 
the overall performance of this station is not so 
meritorious as to demonstrate the assurance 
contended for with respect to the effectuation of 
the proposals here advanced." [Id. at 61.] 


Local Residence "The showing of L. B. Wilson, In 

s state. This situation ob- 
tains as the result of the demise of L. B. 
Wilson, who at the time of his death on Octo- 
ber 28, 1954 in the course of this hearing held 
76% of the applicant's shares outstanding . The 
evidence is not clear as to the ultimate effec- 
tive distribution of these shares. However, 
assuming that a considerable portion thereof 
should come to the widow, Mrs.| Wilson, and 
that certain option rights, disclosed by our 
findings to be exercisable under trusts pro- 
vided for in the will, should ripen into stock- 
holdings, the showing of this applicant on the 
record would nevertheless be meager. Mrs. 
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Conclusion of the Commission 


Wilson's residence in the Miami area has been 
brief. Mr. Topmiller's residence in Miami 
would begin with the grant of the application. 
Local residence is not shown on the record as 
to Mrs. Heinze, Mr. Welstead, Mr. Smith or 
Mr. Hansford B. Wilson; nor is there a resi- 
dence showing on the record with respect to 
Mrs. Rupp, Mr. Clyne, Mr. Ittmann or Mr. 
Taishoff." [Id. at 61.] [Emphasis added.] 


* * * 


"In review WKAT and North Dade Video make 
very good overall showings with respect to 
local ownership, that of WKAT being slightly 
more impressive in relation to completeness 
and terms of residence. L. B. Wilson's resi- 
dence demonstration is weak, traceable in a 
measure to the incomplete record as to this 
applicant resulting from the death of its chief 
stockholder." [Id. at 62.] [Emphasis added.] 


Civic Participation "TL. B. Wilson, Inc., in the present state of the 
record, makes almost no showing with respect 
to civic activity. Mr. Topmiller has been 
active in civic affairs in Cincinnati, but his 
activities have not been so outstanding and of 
such scope as to be weighted in contributive 
degree in this Miami proceeding." [Id. at 63.] 

* * * 

"Taking into consideration the preceding dis- 
cussion, it is apparent that WKAT, North Dade 
and Public Service all show substantial civic 
participation on the part of their principals 
and that the showings made by WKAT and Pub- 
lic Service are particularly outstanding. The 
Commission concludes that WKAT and Public 
Service are in balance in regard to this factor 
and that some preference should be extended 
them over North Dade; further that North Dade 
has a distinct preference over Wilson." [Id. 
at 63.] 


Integration of Owner- "Any discussion of integration of ownership 

ship with Management with management as regards L. B. Wilson, 
must like the record thereon, be fragmentary. 
Mr. Topmiller, established on the record as 
a 2.1% stockholder, and as President and 
Director, and with the possibility undefined of 
a greater stockholding under contingencies 
shown by the findings, would be the General 
Manager and the Television Station Manager. 
He would bring good broadcast experience to 


Diversification of 
Business Interests 


Experience 


Conclusion of the Commis sion 


a full time integration. However, he is the 
only principal of this applicant shown by the 
record to be eligible for consideration under 
this factor. Notwithstan theiquality of the 
integration which would thus be ished, the 
quantity thereof in terms of demonstrated 


beneficial interest is inadequate|to present a 
‘ood comparative showing for L, B. Wilson 
Inc." [Id. at 64.] [Emphasis added.] 
* * * | 
"A review of the attributes of the! several appli- 
cants in relation to the integration of owner- 
ship with management leads to the conclusion 
(1) that L. B. Wilson is disparately weak in 
relation to the others." [Id. at 65 .] [Empha- 
sis added.] 


"On the uncertainty of this record it is difficult 
to conclude that there is represented in L. B. 
Wilson more than the broadcasting occupation." 


[Id. at 66.] 
* * * ! 
"The state of the record prevents an appropri- 
ate conclusion as to L. B. Wilson - which on 
such facts as appear is inferior|on this factor 
to the other applicants." [Id. at! 66.] 


"Respecting L. B. Wilson, Inc. the experience 
facts of record are limited to Mr. Topmiller, 
a stockholder, president and director, and to 
Mr. Welstead, a stockholder, vice-president 
and director. As previously stated the amount 
of stock either will own is not clear on this 
record." [Id. at 67.] 


* * * 


| 

"Wilson is difficult to assess because the 
record contains no information concerning 
directors other than Mr. Topmiller and Mr. 
Welstead and it is uncertain with respect to 
the stock interest of these two principals. 
Mr. Topmiller's broadcast experience is very 
good and Mr. Welstead has had several years 
of broadcast experience." [Id. at 68.] 


In sum, the Commission signalled out Wilson as pone plainly 


inferior to the other applicants: 


For reasons that will appear from the conclusions 
herein, L. B. Wilson, Inc. does not emerge favorably 
from an overall comparison with the other applicants 
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because of the unfortunate demise of its principal figure. 
Though the applicant has received full comparative con- 
sideration in every respect, the skeletal record left to 
that applicant after L. B. Wilson's death leaves the appli- 
cant competitively weak in several significant elements 
of comparison, and is therefore concluded to be not equal 
comparatively to the other applicants. [Id. at 75.) 


The significance of these findings is that the Wilson application 
was deemed comparatively weak because of Wilson's incomplete sub- 
mission and its failure to bring the record up to date after the death of 
its principal, L. B: Wilson. In four of the categories noted above the 
Commission, in evaluating Wilson's application, specifically referred 
to the incompleteness, the fragmentation, the inadequacy and uncer- 
tainty of the Wilson record. It is indeed incredible that the Commission 
is able to conclude that the award to Wilson is in the public interest not- 
withstanding the Commission's previous finding that the Commission 
is totally lacking in information to find affirmatively on the qualifica- 
tions of Wilson with respect to the standards of Local Residence, Civic 
Participation, Integration of Ownership with Management, and Diversi- 
fication of Business Interests. Commissioner Lee, in dissenting from 
the denial of the Roberts petition, properly observed that, if the Wilson 
grant "is going to stand on appeal, we must at some time re-evaluate 
the qualifications of L. B. Wilson, Inc." (Statement, supra, Pp. 12). 


It is significant that the Commission has not repudiated the evalu- 
ation of Wilson contained in the original decision. To the contrary, the 
Commission's determination in favor of Wilson reflects an irreducible 
minimum of enthusiasm. The grant is characterized in the Commis- 
sion's Decision as a "type of award by default." But it is not merely 
the characterization of the grant which indicates the Commission's 
concern about Wilson as a licensee. The Commission has not proposed 
to grant a regular license to Wilson, but only a four-month license. 


The proposed grant is unrealistic in the extreme. It neither gives 
to Wilson the necessary assurance of reasonable continuity which would 


33 


justify the major expenditure involved in constructing a television sta- 
tion, nor does it give to other applicants any reasonable encouragement 
to apply for the channel against one who has acquired the enormous ad- 


vantages of becoming the existing licensee of the channel. | 


It is obvious that a short-term grant to Wilson would be an unhappy 
compromise between two conflicting objectives with the result that 
neither would be attained. In the one hand, the Commission has made 
it crystal clear that it regards a grant to Wilson as being a'stop-gap, 
interim solution to the problem of selecting a licensee for channel 10. 
On the other hand, the Commission, by selecting Wilson as its licensee, 
for however short a period and regardless of the unflattering language 
of the award, has created a situation in which the very competition for 
the channel which the Commission evidently desires to encourage will 
be seriously inhibited. 


It has been established since the landmark decision of the Supreme 
Court in Ashbacker Radio Corp. v. Federal Communications Commis- 
sion, 326 U. S. 327, that a grant to one applicant places a formidable 
obstacle in the path of any other applicants desiring to apply for the 
frequency involved. In Community Broadcasting Company y. Federal 
Communications Commission, 107 U.S. App. D.C. 95, this Court dwelt 
at some length on the inequities that attach to a temporary grant. The 
discussion of the Court in Community is highly pertinent in the instant 
case. A short-term grant, as there noted, violates the spirit of the 
Ashbacker rule. As the Court pointed out, the Commission, in making 
a temporary award (which the present short-term grant approximates), 
cannot help but be aware of the substantial expenditures that are neces- 
sarily entailed in constructing the necessary facilities. Accordingly, 
this fact "may weigh in the balance of an otherwise close question" (id. 
at 101). As the Court observed, the Commission in only one situation 
in the past has failed to grant a construction permit to the applicant 


receiving the special temporary authorization and in that case the 
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temporary grantee was found to have committed a fraud on the Com- 
mission (ibid.). This demonstrates clearly that a person receiving a 
temporary grant is!in effect favored. And if the Wilson grant is to be 
regarded as anything more than a temporary grant, Wilson would, in 
any future hearing, have the formidable advantages of an existing li- 
censee seeking renewal as against a newcomer. Hearst Radio, Inc., 
6 Pike & Fischer, R.R. 994. 


In the present case no extraordinary reasons have been found for 
making an interim, default-type grant to Wilson. There should be 
avoided what this Court aptly described in Community, supra, as a 
grant "pregnant with danger to truly comparative consideration" (107 
U.S. App. D.C. at 100). Wilson should not be allowed to "accumulate 
the great advantage of demonstrated past performance as against the 


promised future performance" of other applicants (ibid.). 


vV 


THESE CASES SHOULD BE REMANDED WITH DIRECTIONS 
THAT A NEW COMPARATIVE PROCEEDING BE CONDUCTED 
AMONG ALL QUALIFIED APPLICANTS 


The future course of this proceeding is now confided to this Court 
for decision. Section 402(h) of the Communications Act, 47 U.S.C. 
402(h), provides as follows: 


In the event that the court shall render a decision and 
enter an order reversing the order of the Commission, it 
shall remand the case to the Commission to carry out the 
judgment of the court and it shall be the duty of the Com- 
mission, in the absence of the proceedings to review such 
judgment, to forthwith give effect thereto, and unless other- 
wise ordered by the court, to do so upon the basis of the 
proceedings already had and the record upon which said 
appeal was heard and determined. 


If this Court'is persuaded that the Commission has correctly dis- 
qualified several of the applicants, or even that several of the applicants 
have serious demerits against them based upon prior misconduct, this 
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Court has sole authority to decide as to the course of further proceed- 
ings, and the effect of such proceedings on the operation of the channel 
10 facility during the interim. For the reasons stated in this brief, we 
believe that no party to these cases has a legal right to exclusive con- 
sideration or further consideration of an application for channel 10 if 
it is determined that Public Service is disqualified. Wilson and North 
Dade failed to appeal the original grant; Roberts is a prospective new 
applicant. The controlling consideration here is not a private legal 
right, but the public interest. | 


We recognize that if Public Service is held disqualified, the con- 
tinued operation by it for any extended period is undesirable, although 
it does not appear that such operation has been a profitable one.’ We 
believe, however, that just as the status quo has been preserved pend- 
ing this appeal, the public interest requires that it be preserved a 
little longer to insure a proper comparative proceeding. The Commis- 
sion should be directed to expedite such proceeding; indeed, the Com- 
mission could well be encouraged to direct that the record bf the new 
proceeding be certified to it for decision, so as to eliminate the time- 
consuming initial decision and exception procedures. Communications 
Act, Section 409(b), 47 U.S.C. 409(b). Progress reports to the Court 
should be required. Under such circumstances, a comparative pro- 
ceeding could and should be completed within a matter of months. 


On the whole record, it is respectfully submitted that the public 
interest will best be served by adopting the suggestion of the Attorney 
General of the United States (first presented before the Hearing Exam- 
iner; see Statement, supra, p. 3) that a comparative hearing be held, 
with all qualified persons being permitted to apply. Only by lifting the 


| 
| 
f It appears from Exhibit III to the stay opposition filed by the Commission 
herein on October 3, 1960 that, as of December 31, 1959, the tangible property 
owned by Public Service and devoted exclusively to broadcast service, net of 
depreciation, carried a book value of $1,412,047, and that during its first three 
years of operation (1957-1959, inclusive) Public Service incurred an accumu- 
lated net operating loss of $94,915. 
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umbrella which has barred new applicants since 1953 can a licensee 
be chosen for this channel on the basis of the public interest found in 
1961. Only in this way can the public be assured of a final determina- 
tion free of the irregularities which have haunted this unfortunate 
proceeding. 


CONCLUSION 


For the foregoing reasons, the Decision of the Federal Communi- 


cations Commission of July 14, 1960 as reaffirmed on petitions for re- 
consideration should be reversed and these cases should be remanded 
to the Commission with directions to hold an expedited comparative 
proceeding to select a permittee for channel 10 at Miami, Florida. 
Any former applicants for the channel not determined by the Court to 
have been disqualified by their misconduct and any qualified new 
applicants should be permitted to participate in such proceeding. 


Respectfully submitted, 
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JURISDICTIONAL STATEMENT 


— Ente 


WKAT, Inc., the appellant in Case Nos. 13,718, 14,021 and 
14,170 is an unsuccessful applicant for television Channel 10 


in Miami, Florida. As such it has participated from the begin- 
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ning in all stages of the comparative proceeding and also filed 


a timely protest and petition for reconsideration of the action 
of the Commission of May 1, 1957, modifying the outstanding 
construction permit of the intervenor Public Service, Inc. 
Under these circumstances it clearly has standing to appeal 
under 402(b)} of the Communications Act (47 U.S.C, 402(b)) in all 
of the above cases. 

Eastern Airlines, Inc., appellant in Case No. 13,725 is 
in an entirely different jurisdictional status. It is not and 
has never been a party to the comparative television proceeding 
before the Commission which is the subject of its appeal. It 
did file a petition to intervene in the comparative television 
proceeding on February 1, 1957. This petition, however, was 
filéd over two and one half years after the commencement of the 
hearing in the comparative proceeding on June 22, 1954 and long 
after issuance of the examiner's Initial Decision and oral argu- 
ment before the Commission. Eastern Airlines, accordingly, could 
not intervene as of right under Section 309(b) of the Communica- 
tions Act, (47 U.S.C. 309(b)),evenif it be assumed that it was a 
“party in interest” since this section of the Act gives parties 
in interest a statutory right to intervene in hearings on appli- 
cations only where the petition to intervene is filed “at any 
time sot less than 10 days prior to the date of hearing”. 

While Eastern Airlines was not in a position of an inter- 
yenor as of right, it still might have been in a position to 


intervene under Section 1.388(d) of the Commission's rules 


45s 


(now renumbered as Section 1.104(d) 47 C.F.R. 1.104(d)), even 
at the extremely late stage of the proceeding it attempted to 
do so, upon the showing of “good cause” thereto: However, the 
Commission, in an order issued on February 7, 1957, dismissed 
Eastern's petition, without reaching the merits thereof on the 
grounds that Eastern had patently failed to show good cause for 
its late request. (R. 7781-82)." And Eastern in its brief in 
Case No. 13,725 has not even attempted to take Lanne with the 
Commission's determination on this point. Instead, its sole 


claim to a right to appeal is based upon its contention that 


since the Commission passed upon the merits of it's petition for 


intervention in denying ir 2 separate Memorandum Opinion and 
Order issued on February 7, 1957, a petition to reopen the 
record filed by the appellant WKAT, Inc., (R.7779-80), it, 
Eastern, as a party allegedly aggrieved or aaveresiy affected 
by the action of the Commission granting the application of 
Public Service Television, Inc., for Channel 10 in Miami, is 
entitled as a matter of law to appeal under Section 402(b)(6) 
of the Communications Act and to raise the merits of the ques- 
tions it had attempted to raise in its abortive petition to 


| 
intervene. 


This argument is clearly unsound. Section 405 of the Com- 


munications Act of 1934, as amended, (47 U.S.C. $ 405), expressly 


1/ It had admitted it had been aware of the proceedings but 
argued it had not attempted to intervene earlier because it 
did not believe Public Service was likely to prevail in the 
comparative hearing (R.4393-4399). | 


ar te 

provides that the filing of a petition for rehearing is a condi- 
tion precedent to judiciz: review of any decision of the 
Commission where the party seeking review "was not a party to the 
proceeding resulting in such decision, order or requirement." 
This Court has held in Gerico Investment Co., v. Federal Communi- 
cations Commission, 99 U.S. App. D.C. 379, 240 F.2d 410, that 
where the Commission entertains on its merits a petition for 
intervention filed after the statutory time prescribed in Section 
309{b) "the real objective of Section 405" is “accomplished” and 
it would be inappropriate to apply an overly literal interpreta- 
tion of the section to require the petitioner to seek rehearing 


merely because the Commission has refused to make him a party. 


Here, however, it is clear not only that Eastern never became a 


party to the proceeding from which it now seeks to appeal, but 
also that its petition was not considered on its merits but denied 
on the threshold question of timeliness. 

Under these circumstances, even if Eastern could have been said 
to be aggrieved or adversely affected by the grantto Public Service 
(and Eastern does not even attempt to show its injury or interest 
in its brief and makes only a general assertion in its Notice of 
Appeal) there is nothing in either the Communications Act or in 
any court decision of which we are aware to indicate that Eastern 
has any right to bring its appeal. Since it has not challenged 
the propriety of the Commission's determination that it had not 
shown good cause for its untimely petition to intervene, Eastern 


is in no different position than a total stranger to the compara- 


a RSs 


tive proceeding who seeks to app2al on the ground 


that it might 


| 
| 
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be adversely affected thereby. Section 405 of the Communications 


Act, however, was expressly intended to preclude 
such persons. 
COUNTERSTATEMENT OF THE CASE 
Since the statements of the case in the brie 
lants WKAT, Inc. (WKAT) and Eastern Airlines, Inc 


| 
both incomplete and argumentative, appellee, Fede 


tions Commission believes it may be useful to res 
facts in the instant cases for the benefit of the 

The mutually exclusive applications of appel 
{WKAT), the intervenor, Public Service Television 
Service), L.B. Wilson, Inc., and North Dade Videg 
nel 10 in Miami were designated on December 30, | 
solidated comparative hearing to determine the be 
applicant. (R. 380-1). The hearing commenced on 
and continued for 36 days of hearing. After fili 
findings of fact and conclusion of law by the app 
Examiner Herbert Sharfman on March 30, 1955, rele 
Decision looking towards the grant of the permit 
4126). In so doing he concluded that it should b 
the other applicants, including Public Service un 
of local ownership, civic participation and integ 
ship and management. (R. 4037-4126). After the 


37 Except where otherwise indicated all citatio 


Tecord in Case No. 13,718. 


appeals by just 
| 


fs of appel- 
| 
i, (Eastern) are 
ral Communica- 


tate briefly the 


lant, WKAT, Inc. 
, Inc., (Public 
, Inc. for Chan- 
953 for a con- 
st qualified 
June 22, 1954 

ng of proposed 
licants, Hearing 
ased his Initial 
to WKAT. (R. 4037- 
e preferred over 
der the criteria 
ration of owner- 


filing 


ms are to the 
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of exceptions and briefs by the losing applicants,.oral argu- 


ment was held before the Commission in July, 1955 (R. 4438). 

On February 1, 1957, more than three years after the 
order designating the applications of the said parties for 
hearing had been published in the Federal Register, and over 
two years after the record in the case had been closed, 
Eastern filed a "Petition for Leave to Intervene and for 
Further Relief" with the Commission (R. 4393-9). Eastern 
alleged that as an airline competitor of National Airlines 
it would be injured by any grant to Public Service, a sub- 
sidiary of National Airlines, in view of the alleged ad- 
vantage the grant would afford National in its access to an 
advertising medium not available on comparable terms to 
Eastern. On the merits Eastern argued that the grant of a 
television station to a subsidiary of a certificated airline 
was contrary to national air transport policy and, hence, to 
the public interest. (R. 4393-99). 

On February 4, 1957, WKAT filed a petition to "Enlarge 
Issues and Reopen the Record” to include an issue to deter- 
mine whether Public Service was financially qualified to 
operate its proposed television station. It sought the fur- 
ther hearing in view of the fact that Public Service's parent 
corporation, National, was now faced with new competition on 
its New York-Miami route by virtue of an authorization by 
the CAB to Northeast Airlines of September 28, 1956 to operate 


on this route, and officials of National had argued before 


cad a 
the CAB that the grant of such competitive routes! would seri- 
ously injure National financially (R. 4406-20). WKAT also 
urged in its petition that the Commission should give further 
consideration to its allegations that a grant $f tne construc- 
tion permit to Public Service would generally disserve national 
air transportation policy (R. 4406-20). 


The Commission, in a Memorandum Opinion and Order dated 
| 


February 7, 1957, denied WKAT's petition of February 4, 1957, 


to reopen the record and enlarge the issues on the grounds that 
it was both untimely and without merit. (RB. 4432-3). On the same 
day it issued an Order summarily denying Eastern's petition of 
February 1, 1957 to intervene on the sole ground that that peti- 
tion was untimely filed (R. 4434-5), and by a four to two 

vote adopted its final Decision in the comparative proceeding. 

In this decision it reversed the Hearing Examiner's award to 

WKAT and granted Public Service's application for the con- 
struction permit in question (R. 4436-4541). In awarding the 
construction permit to Public Service, the Commission, in 
paragraphs 64 and 66 of the Conclusions of its Decision, 
summarized the distinctions it found between the proposals 

of appellant WKAT and the intervenor Public Service. It 

stated (R. 4539): 


| 

"64, WKAT rates well in several factors, and 
is superior in two; but it relied upon a radio per- 
formance record which, in certain aspects, gives 
the Commission concern; it proposes to carry into 
television essentially the practice arousing such 
concern; and the only principal of WKAT to be 
integrated in its television endeavor is the prin- 
cipal who took no effective measures to terminate 
such practice--a practice which partakes of an 
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abdication or at least non-assumption of licensee 
responsibility. 


66. Public Service has made a creditable show- 
ing in all factors, and is superior in one. No de- 
tracting considerations diminish its presentation. 

It yields to WKAT a moderate preference in residence 
and a more distinct one in experience, but these are 
overbalanced in the context of this proceeding by 

the preferences it carries over WKAT in integration 

of ownership with management, diversification of the 
media of mass communications, programming, and diver- 
sification of business interests of principals, * * *” 


From this Decision and the Memorandum Opinion dismissing 
its Petition to Reopen the Record and Enlarge the Issues, WKAT 
brought its appeal in Case No. 13,718. At the same time Eastern 


filed its appeal in Case No. 13,725 from the Decision and Order 


dismissing its Petition to Intervene. On March 7, 1957 this 


court denied petitions for stay filed by both WKAT and Eastern, 
On April 5, 1957, Public Service filed an application to 
modify its construction permit to move its transmitter site 
within the Miami “antenna farm" about 2.2 miles in the direction 
of Miami. In its application Public Service also specified its 
studio location, which in its original application and permit was 
on a “to be determined basis." It proposed in its modification 
to use UHF station WGBS-TV's (Storer) studios for an interim 
operation during the time of construction of the modern studios 
originally proposed by it which it likewise promised to complete 
as promptly as possible. Finally, Public Service also sought 
to make certain power, antenna, and equipment changes. (BR. 1-%, 


Case No. 14021). 
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The reason given for Public Service's application for 
modification was that station WGBS-TV (Storer) due to finan- 
cial difficulties,was surrendering its authority to operate on 
Channel 23 in Miami and had expressed its willingness to sell 
its station facilities and physical equipment to Public Service, 
In its application, Public Service pointed out to the Commission 
it had contracted to buy Storer's equipment and that the grant 
of the modification if authorized would enable it to bring 
its competitive VHF service to Miami at a date earlier than 
originally planned and so effectuate a much more prompt rendi- 
tion of service to the Miami public (R. 1-39, case No. 14021). 

On April 15, 1957, WKAT filed a “Petition to Reopen the 
Record For Further Hearing, and For Stay and Opposition to 
Application by Public Service Television, Inc. for Modifi- 
eidivalcatetseciion Permit" (R. 41-57, Case No. 14021). In 
seeking such relief WKAT alleged inter alia that the modifi- 
cation proposal would have additional adverse affect upon 
Public Service's financial qualifications in that it would 
increase its construction costs and further that Public Ser- 
vice had specified an inferior studio which in turn would 
result in less effective programming service and reduce 
staffing. A sworn opposition was filed by Public Service on 
April 22, 1957 in whith it stated that it fully intended to 
effectuate its original studio and programming sleposats and 


in which it gave facts and figures to indicate that the pro- 
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posed modification would not substantially increase its con- 
struction costs (R. 108-144, Case No. 14021). 

The Commission by letter dated May 1, 1957, denied WKAT‘s 


petition insofar as it requested that the modification appli- 


cation be designated for hearing and in so doing stated that 


to the extent the WKAT petition raised other matters not 
germane to the modification, but relating to the comparative 
hearing, these aspects of its petition would be considered 
together with the! petitions for rehearing which had been filed 
by the other parties to the comparative hearing (R. 81, Case 
No. 14021). On themeamenday, May3l, 1957, WKAT filed a 
“Protest and Petition for Reconsideration” pursuant to Sec- 
tions 309(c) and 405 of the Act, respectively, directed to 

the Commission's grant of the modification. (R. 83-107, Case 
No. 14021). In its Protest and Petition WKAT claimed standing 
on two grounds: (1) as the unsuccessful applicant for Channel 
10, Miami, (2) as the licensee of Miami Radio Stations WKAT-AM 
and FM. Citing the decision of this Court in McClatchy Broad- 
casting Co. v. Federal Communications Commission, 99 U.S. App. 
D.C. 199, 239 F. 2d, 19, WKAT alleged that the modification 
application made ‘significant and substantial changes in the 
proposals upon which the Commission grant to Public Service 
was made. In support of its claim to standing as the licensee 
of radio stations in Miami, WKAT alleged that the modified pro- 
posal would cause economic injury to its radio operations as a 


result of the actual institution of service and the slightly 


| 
| 
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increased coverage from the new site. Public Service again 

filed a sworn opposition to which WKAT replied. (a. 108-124, 
125-130, Case No. 14021). 

On July 3, 1957, the Commission issued a Nenorandun Opinion 
and Order in which it denied WKAT's protest and petition for 
rehearing on the grounds that it lacked standing as a party 
in interest both as an unsuccessful applicant for Channel 10 
and as a Miami radio operator. (R. 131-135, Case No. 14021). 

The Commission in its order of July 3 also poinited out that 

insofar as WKAT's protest and petition raised other matters 
relating to the comparative hearing but not pertinent to the 
modification and already raised by it in its petition for 

reopening and further hearing of April 15, 1955 (8.4-57/) they” sat 
would be considered om their merits in that proceeding. 

WKAT filed @ notice of appeal in Case No. 14021 of the 
Commission's Memorandum Opinion and Order of july 3 with this 
Court on July 16, 1957. A new request to stay was denied on 
July 25, 1957. | 

On September 13, 1957 the Commission issued a Memorandum 
Opinion and Order denying all outstanding petitions for re- 
hearing or reconsideration of its decision of February 7, 1957. 
(z. 7989-8002, Case No. 14170). In this opinion the Commission 
found to be lacking in merit the allegations relating to the 
comparative hearing which had been contained in WEAT's peti- 
tion in opposition to the Public Service modification. From 


appeal in Case No. 14170. 


this Opinion and Order WKAT, on October 10, 1957, brought its 
| 
| 
| 
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SUMMARY OF ARGUMENT 
I 

The Court should affirm the Commission's award of the 
construction permit for Channel 10, Miami to Public Service 
because appellants have not shown that the grant was either 
arbitrary or capricious or in any way contrary to the public 
interest. The appeals herein are with one trivial exception 
not predicated on any substantial attack on the reasonableness 
of the Commission's comparative preference of Public Service 
over the other applicants in the comparative proceeding, but 
rather on certain alleged procedural errors made by the Com- 
mission in the proceedings below. The award to Public Service, 
was based on substantial evidence in the record which remains 
uncontroverted, and accordingly it should be affirmed. 

The Commission rightfully denied WKAT*s petition to reopen 
the record of February 4, 1957 on the grounds that the alleged 
new evidence which it proposed to offer having to do with 
Public Service's financial qualifications was both untimely 
proffered and of no significent materiality. The so called 
new evidence, consisted of certain statements made by officials 
of National Airlines, the parent corporation of Public Service, 
in a 1955 proceeding before the Civil Aeronautics Board which 
were not brought to the Commission's attention until February 
4, 1957 a date long after the record in the comparative case 


had been closed and only three days before the Commission's 


final decision. Furthermore, this testimony by officials of 


National to the general effect that it faced financial difficulty 
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if Northeast Airlines were awarded a certificate to operate on 
its New York-Miami route, was rejected by the CAB in the very 
proceeding in which it was made, the CAB finding that National 
could not only absorb the projected competition from Northeast 
Airlines but could do so and still make a profit, Accordingly 
WKAT's proffer of February 4, 1957 was not only untimely but 


did not reflect in any substantial degree on the financial or 


comparative qualifications of Public Service. 
WKAT's complaint to the effect that the Commission erred 
in failing to weigh adversely to Public Service certain alleged 
Siete iene eke law by its parent National in the course of its 
regulatory history is unsound. Both the gerniites and the Com- 
mission made extensive findings in their respective decisions 
in this connection and both rightfully concluded that the al- 
leged violations were not serious enough to be weighed adversely 
against Public Service. This is all either the Examiner or 
Commission was required to do under Commission policy and the 
cases. 


Finally, the Commission committed no error in awarding a 
| 


television license to the wholly owned subsidiary of an airline. 


There is nothing in the Communications Act, the Civil Aeronautics 
Act, or in any court or administrative decision which forbids 
such a grant, mor is there any policy of either the Commission 

or the Civil Aeronautics Board which suggests that such a grant 
should not be made. Public Service was found to be legally 


financially and technically qualified to hold a license and could 


-[4= 


not be rejected merely because it was wholly owned by an airline. 


II 

The Commission decision of July 3, 1957 dismissing WKAT's 
protest of the modification of the Public Service construction 
permit for lack of standing under both sections 309(c) and 405 
of the Communications Act was clearly correct. The modification 
was at best minimal and involved no significant changes from 
the basic proposals made by Public Service in the comparative 
proceedings. WKAT consequently had no standing to protest the 
modification as the licensee of certain radio stations in Miami 
since there was no new injury to these stations implicit in the 
modification. For all practical purposes the competitive impact 
of the Public Service television operation on WKAT as a radio 
licensee in Miami was the same before the modification as after. 
Moreover, WKAT could not with any validity protest the modifi- 
cation as an unsuccessful applicant for Channel 10 within the 
meaning of this Court's decision in McClatchy Broadcasting Com- 
pany v. Federal Communications Commission, 99 U.S. App. D.C. 
199, 239 F. 2d 19 (1956) or demand a hearing on the modification, 
since the court made it clear in that decision that its holding 
has no application in a factual situation such as is presented 
in this case, where no drastic changes from the original proposals 
made by the applicants in the comparative proceedings are involved: 

WKAT's other charges in its protest of illegality and fraud 


on the part of Public Service are not only completely unrelated 


to the modification but are, on their merits utterly groundless. 
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WKAT never specified any facts in its protest to) support its 
bare charge that the contract between Public Service and Storer 
Broadcasting iff some manner violated the Sherman and Clayton 
Acts, And, its further charge therein that certain testimony 
of GT, Baker, the president of both National Airlines and 
Public Service before the CAB, indicated his promise to devote 
75% of his time to Public Service's initial television opera- 
tion was a misrepresentation to the Commission has absolutely 


nothing to do with the modification and was obviously included 


in the WKAT protest in a fruitless attempt to give that pro- 
| 


test the flavor of the factual situation presented in McClatchy. 


| 
Moreover, these charges of illegality and fraud which were 


dealt with by the Commission in its opinion of September 13, 
1957 on rehearing of the basic decision were on their face 
| 


groundless. 
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_ARGUMENT_ 


These consolidated appeals, on their merits, present two 


basic questions for the consideration of this Court. The first 


of these questions relates to the validity of the Commission 
decision insofar as it found the public interest would be better 
served by granting intervenor Public Service's application for 
television Channel 10 in Miami than by a grant to the appellant 
WKAT. This question, in turn, involves both the validity of the 
Commission determination made on the basis of the hearing record 
before it and its action in refusing to reopen the record at 
the last moment to consider some “new information” purportedly 
bearing on the case. The second of the two basic questions re- 
lates to the validity of the Commission action in rejecting, for 
lack of standing, a protest and petition for reconsideration 
filed by the appellant WKAT in opposition to a modification of 
Public Service's construction permit. 

I. THE COMMISSION PROPERLY GRANTED THE 


PUBLIC SERVICE APPLICATION IN PRE- 
FERENCE TO THAT OF WKAT 


FERENG Ds 
As we pointed out in the statement, supra, the Commission 
in this case awarded the contested grant to the intervenor 
Public Service after a detailed analysis of the facts with res- 
pect to each of the relevant comparative factors. It did so 
upon its determination that “Public Service has made a credit- 
able showing in all factors and is superior in one. No de- 


tracting considerations diminish its presentation. It yields 


to WKAT a merited preference in residence and a more distinct 
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one in experience but these are overbalanced in ile context of 
the proceedings by the preference it carries aver WKAT in inte- 
gration of ownership with management, diversification of media of 
masa communications,programming and diversification of business 
interest of principals.” (R. 4539) | 
| 


In its appeal here WKAT does not attempt to attack most 


of these conclusions as to areas of significant difference nor 
the failure of the Commission to find any decisional difference 
between it and Public Service in a large number of other ia 
Instead it limits its challenge to just three fa¢ets of the Com- 
mission determination. It alleges the Commission should have 
reopened the record to consider certain testimony by officials 
of National Airlines, Public Service's parent, made before the 
Civil Aeronautics Board which it contends kad a bearing upon 


the conclusions of the Commission with respect to the partici- 


pation in management of Public Service by its president G. T. 


Baker. It contends that the Commission improperly failed to 
weigh adversly to Public Service certain incidents in the regula- 
| 
tory history of National Airlines before the Civil Aeronautics 
in 
Board. And it contends that the Commission erred/failing to 
| 
conclude that the grant of any television license to a wholly- 
owned subsidiary of a certified airline was contrary to air 
transportation policy and thus to the public interest. Each of 
| 
x WKAT also does not in its brief challenge the Commission's 
ndings and conclusions that its principal owner, A. Frank 
Katzentine, failed to exercise adequate supervision of his radio 
stations in a number of significant respects. (R. 4500-04, 
4520) 
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these arguments as we shall demonstrate below is clearly without 
merit. 


The Commission Did Not Err In Refusing 
To Reopen The Record To Consider The 


Effect Of Certain Statements Made By 
National Airlines Officials Before The 

In the Commission decision considerable weight was given to 
the fact that G. T. Baker, president of Public Service and a man 
with extensive managerial experience would, accoring to the un- 
controverted testimony of record, spend upwards of 75% of his time 
each working day in the active management of Public Service's 
television station. While Mr. Baker was also president of National 
Airlines, he stated that he would be able to devote this appreci- 
able amount of time to his duties as president of Public Service 
because the affairs of National Airlines were in such a state of 
stability as to permit him to leave its management largely to 
the other executives of National (Tr. 4963). This statement of 
intention by Mr. Baker was accepted as a fact by the examiner 
(R. 4503) and considered by him as such in the conclusions of 
his Initial Decision (R. 4107-4126). No exceptions to these 
findings and conclusions of the examiner were filed by WKAT. 

Appellant WKAT contends that the Commission abused its dis- 


cretion in refusing to reopen the record to consider certain 


alleged new evidence, including testimony of Baker, before the 


Civil Aeronautics Board (CAB) that the certification of North- 
east Airlines, Inc. on the New York-Miami. route would have dis- 


astrous economic consequences to National. The petition to re- 
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Open for the purpose of submitting this evidence 
February 4, 1957, : date not only long after the 
question was given, but more than four months aft 
dered its decision in the proceeding in which it 
think the Commission's action of February 7, 1957 
petition was, under the circumstances, a reasonab 


falling within the broad ambit of agency discreti 


state Commerce Commission v. Jersey City, 322 U.S 
(1944), United States v. Pierce Auto Freight, 327 


(1946) Colorado Radio Corp. v. F.C.C. 118 F.2d 24 


WKAT's petition to reopen was denied by the 
the grounds that it was untimely and without meri 
the petition as untimely, the Commission observed 
itself recognized the lateness of its proffer and 
44 


of its attempts to justify its tardiness. (BR. 


less, the Commission rightfully concluded that in 


fact that the CAB hearing commenced on June 6, 19 


was Liled on 
testimony in 

er the se ise 
was given. We 

| denying the 

le one, clearly 
on. 
, 503, 514-575 
| U.S. 515, 535. 
| - 

| C1941), 


See Inter- 


Commission on 
t. In denying 
that petitioner 
“took cognizance 
32). Neverthe 
view of the 


35 and ended @ 


September 28, 1956, and that it was during this hearing that the 


on 
statements were made/which petitioner now relied, 


77 The testimony in question was given prior to 
(R. 4432-33). 


3/ 


The CAB rendered its decision in this case 0 
1956. (BR. 4407) 


g/ See particularly the concurring opinion of J 
in the Colorado case, 73 App. D.C. at 229, 118 F. 
“The statute expressly leaves the granting of reh 
the discretion of the Commission. It cannot be r 
put aside its other duties and hold a rehearing w 
new fact arises which might conceivably lead to a 

| 


there was no 


| July of 1955. 


n September 28, 


udge Edgerton 

2d at 28: 
earings to 
equired to 
henever a a 
new conclusion. 
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adequate justification for the lateness of the proffer of Februry 
4, 1957 and no due diligence on the part of the petitioner in 
bringing these statements or facts to the attention of the Commis- 
sion. (R. 4433). 

The Commission, however, did not rest upon the obvionsly last 
minute nature of the WKAT request. Instead in its February 7, 


1957 Memorandum Opinion and Order (R. 4433) it held that the bare 


quotations from National's CAB testimony did not constitute gramds 


for reopening the record to add an issue as to Public Service's 
financial qualifications, as WKAT was then requesting. It noted 
that the CAB had resolved the questions before it adversely to 
National’s claims and that WKAT was, in effect, seeking to have 
the Commission superimpose its judgment for that of the CAB in 
an area peculiarly within the latter's competence. Moreover, in 
a subsequent Memorandum Opinion and Order of September 13, 1957, 
(R. 7989-8002), the Commission upon reconsideration again rejected 
WKAT’s allegations inthis regard, reiterating its earlier position 
in a somehwat more expanded form (R. 7991-7994) 

WKAT relies entirely on this Court's decisions in Enterprise 
Co. v. Federal Communications Commission, 97 U.S. App. D.C. 374, 
231 F.2d 708 (1955); Butterfield Theatres, Inc. v. Federal Com- 
munications Commission, 99 U.S. App. D.C. 71, 237 F.2d 552 (19562; 
Flemirg v. Federal Communications Commission, 96 U.S. App. D.C. 
223, 225 F.2d 523 (1955); Southland Television Co. v. Federal Con- 
munications Commission, Case No. 13,021, remanded by Order of. 


October 2, 1956, to support its contention that the record should 


have been reopened. 


It argues that under this line of cases the Commission is 


required to reopen a record to consider even a belated proffer 

of evidence involving significant new events running te the 
original grant which have occurred after hearing (but before final 
decision. (WKAT's Br. pp. 24-6) However, asxening arguendo that 
WKAT has properly interpreted these cases, they have no applic- 
ability to the instant facts, since the so called significant 
events (National's testimony hefore the CAB and the grant of the 
new route to Northeast) were not timely brought to the Commission's 
attention and had on their face no significant bearing on the 
Commission's decision to award the construction permit in question 
to Public Service. 

In the instant case no significant new event of the type in- 
volved in the cited cases occurred after the hearing record was 
closed which changed the financial or comparative qualifications 
of the applicants or affected the basic prepazals of Public Service. 
The Public Service proposal, and its mode of financing remained 
the same. All that had happened was that Baker inkis capacity 
as president of National Airlines had made certain purely argu- 
mentative statements in another and subsequent hearing before 
the CAB which were designed to resist the invasion of National's 
most profitable route by a potential competitor. These conten- 
tioms the CAB itself rejected in finding that National was not 
only capable of absorbing the projected competition from North- 
east but could do so and still make a profit. See New York-Flaida 
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case, CAB Order No. E-10645 ion September 28, 1956, Docket 


No. 3051, et al.,(R. 4407) .— 

We submit, that under these circumstances, the deter- 
mination by the Commission that WKAT's untimely proffer did 
not warrant further investigation since neither Baker’s testi- 
mony or the CAB award to Northeast presaged impending ruin for 
National was a proper one. Accordingly, its determination not 
to reopen the record was one within its competence to make, 
representing a reasonable judgment as to all the factors, pro 


and con, involved in the situation. Columbia Empire Telecasters 


1/ Im its final decision in this case the CAB said: 
"We turn now to the problem of diversion. While 
the award to Northeast will divert substantial re- 
venues from Eastern and National, Northeast may be 
expected to divert, at least initially, less revenue 
from National and Eastern tan any of the other pas- 
senger trunkline applicants; this is also a factor 
in the selection of Northeast. We do not find that 
the impact of our decision on National or Eastern 
would be so serious as to impair their abilities to 
conduct their current operations economically and 
profitably. Northeast's diversion will largely 
come out of future traffic growth in the markets in- 
volved. The record clearly requires the conclusion 
that, in addition to the high overall traffic growth 
to be expected along the New York-Florida route, 
there are long-haul markets, such as New York-Tampa, 
Philadelphia-Miami, Baltimore-Miami and Boston-Tampa, 
which have not as yet received the same measure of 
service and iexploitation as the New York-Miami mar- 
ket and which might be expected to respond favorably 
to more vigorous efforts for traffic development. 
Exploitation of these makets - which is an important 
by-product to be expected from the addition of a 
third carrier to this route - should go far to off- 
set traffic lost to Northeast. We are also in this 
proceeding granting Eastern (infra, pp. 25-28) and 
National (infra, pp. 29-34) additional operating 
rights which will provide them with additional traffic 
opportunities and growth.” (New York-Florida case, 
Docket No. 305l1,et. al., CAB Order No. E-10645, Septmber 
28, 1956.) (Emphasis added) 
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v. Federal Communications Commission, 97 U.S. App. D.C. 112, 
| 


228 F.2d 459 (1955); Kentucky Broadcasting Com an 


Communications Commission, 84 U.S. App. D.C. 383 


v. Federal 


| 
; 174 F.2d 38 


(1949); Colorado Radio Corp. Vv. Federal Communications Commis-— 


sion, 73 App. D.C. 225, 118 F.2d 24 (1941). 
Apparently recognizing the insubstantiality 
cial qualification arguments it relied upon befo 
sion with respect to the Baker testimony before 
in its brief, has subordinated this argument to 
fore the Commission on rehearing by the applican 
and North Dade, who did not appeal) that the tru 
of the Baker CAB testimony is to cast doubt upon 
uncontested statement before the Commission that 
75% of his time as active president of Public Se 
initial operations. The argument is that this p 


which the Commission's decision places heavy rel 


! 

of the finan- 
be the Commis- 
the CAB, WKAT, 
one (made be- 
ts, L. B. Wilson 
e significance 
“his otherwise 
“he would spend 
rvice in its 


ledge, upon 


fiance, was 


based upon the stability of National Airlines, and that this 


stability has now by Baker's own admissions been 
! 


| 
See also Butterfield Theatres, Inc. Vv. Fede 
tions Commission, U.S. App. D.C. 71, 237 F. 


undercut by 


ral Communica- 
3 1956 and 


in the matter of Mid Anexice Broadcasting Corp. 3A AdL 48 a 23-1 
(F.C.C, Apr 1 and National Labor Relations Board Vv. 


3,S. Poppel, Inc. 113 (F.2d) 602 (CCA 3d 1940) © 
of timeliness in connection with a proffer of ne 
and In the Matter of Alabama Power Co. 1 F.P.C. | 
48932-1 (1952); in the Matter o own Shoe Co., 
N.L.B.B. No. 47, 3A Ad.L. 48g 32- 1940); In th 
Samuel Poeples; Docket No. 1-797A (OPA) May 6, 1 


n the question 
w evidence; 
62, 3A Ad.L. 
Inc. 23 
e Matter of 
jn _the_ 
1316, 3A Ad.L. 


Hatter of Nunes Motor Inc. Docket No. RI-S| 
489.37-1, (OPA) (1944); and In the Matter of Breeze Corporations, 
41lc 31-1 (1938) on the question of 


Inc., 3 S.E.C. 709, 3 Ad.L. 
the materiality and significance of the new evid 
as it bears on the final decision. 


ence proferred 
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the CAB grant to Northeastern, and accordingly there is some 
doubt as to whether Baker will now spend the time on Public 
Service affairs he originally proposed to. 

The fallacy in this new argument is that Baker's pledge to 
devote his time to Public Service was not predicated, as WKAT 
implies, just upon National's financial sta@ility but also upon the 
stability it possessed flowing from the very length of its corpo- 
rate life and the competent and experienced personnel and manage- 
ment it possessed. Thus, Baker, in explaining how he would be 
able to spend most of his time on Public Service affairs, testi- 
fied: "My time is not entirely taken up with National Airlines 
today. It is organized with competent people and they are doing 
a very good job. It doesn't require the close supervision I gave 
it for many years.” (Tr. 4936). And certainly Baker did not 
postulate his carrying out his commitments upon the maintenance 
of the status quo with respect to route assignments in the ever 
changing commercial aviation picture. Thus with respect to the 
New York-Miami route in question, National was already in direa 
competition for this lucrative business with Eastern; while the 
award to Northeast might make the competition a three-cornered 
affair, there was nothing to indicate that Baker would be dis- 
satisfied with the personnel organization he had developed to 
handle this facet of National's operations merely because a new 
competitor was to be added. 


And, when we add to these considerations the fact that 


the Civil Aeronautics Board, after an evidentiary hearing, re- 
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jected National's claims that the Northeast award) would make 


| 
its operations over the route unprofitable, and gave National 
new routes of its own in the same proceeding, it seems clear 
that the Commission's refusal to reopen the record was an 
eminently reasonable one. Moreover, the lateness of WKAT's 
attempt to bring the Baker CAB testimony to the Commission's 
attention is, 7 submit, a further evidencing of its basic in- 
| 


significance. 


B. ission ope valuate The 
Evidence Concerning National's Alleged 


Difficulties With Regulatory Agencies 


As a second allegation of error in the Commission decision 
appellant WKAT argues that the Commission improperly failed to 


conclude that certain incidents in National's relations with 


| 
government regulatory agencies should be weighed against its 


subsidiary Public Service. This refusal to reach an adverse judg- 


ment is alleged to be a departure from the Cond asion's long es- 
tablished policy as set out in its Report on Uniform Policy on 
Violations of Law, 1 Pike & Fischer (Part 3) p. 91:495, and hence 
reversible error. In fact it was completely reasonable on the 
basis of the evidence in the record. 

It should be noted at the outset that the Commission deter- 
mination here is directly in line with the determination as to 


the significance of this point arrived at by the examiner and 
z 7 See WKAT's clearly fallacious argument that the cfitical date 
n sececatiiag when the Baker testimony was ripe for submission 
to the Commission was the date of commencemement of Northeast 
service on the New York-Miami route. (WKAT Br. p. 25). 

| 
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not excepted to by WKAT, or referred to in oral argument. 
The Commission's findings on the three incidents in National's 
long history as a regulated carrier adduced to show it's 
alleged lack of reliability are virtually identical with 
those set out in the initial decision of the examiner. 
(Compare R. 4103-4) (Examiner's Findings) with (R. 4513-14) 
(Commission's Findings). And the Examiner in his conclusions 
not only did not weigh these incidents adversely to Public 
Service, but concluded that “National Airlines is not under 
a cloud in its regulatory relationships." (See R. 4118-9.) 
Thus, even if WKAT, which also did not mention the matter 
in any of its subsequent pleadings seeking rehearing, has 
standing to raise the matter here in the light of the 
10/ 

language of Section 405 of the Communications Act and Red 
River Broadcasting Co. v. Federal Communications Commission, 
69 App. D.C. 1, 98 F.2d 282, it is clear that it is an 
afterthought product of appellant's desperation. 

This is made manifest by an examination of the incidents 
themselves. The Caribbean-Atlantic case, the only one in 


which an adverse determination was actually made against 


10/ “The filing of a petition for rehearing shall not be 

a condition precedent to judicial review except where 

the party seeking such review ... (2) relies on questions 
of fact or law upon which the Commission has been afforded 
no opportunity to pass." 
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National was, as the Commission found obviously | 
had occurred almost ten years previously. Moreo 
| 


Commission noted the CAB had despite the inciden 


stale. It 
ver, the 


t not only 


not deprived National of any of its existing routes, but 


had continued to grant it new route certificates 


alleged “new” incidents were equally unpersuasiv 


| 
proper course of conduct. The “Key West" matter 


action against National by any agency; and the " 


affair 


ing or admission of guilt by Baker or Nationa] 


these circumstances , it is inescapable that. 
| 


Commission's conclusions agreeing with the Exami 

| 
these few incidents did not warrant an adverse f 
respect to Public Service, were reasonable ones, 


keeping with its policy statements in the "Unifa 


11/7 Subsequent to Caribbean-Atlantic the CAB awa 
the following routes: New Orleans-Tampa-Miami; | 
Florida and Valdosta, Georgia added to Route 39 

489); award of Route 32, service between Tampa a 
Havana,, Cuba (CAB Docket 525); Key West added a 
point on Foreign Air Mail Route 32; Baltimore-Wa 
Richmond added to Route 31 (CAB Docket 647); app 
Capital Airlines Interchange Agreement; permanen 
for Key West; approval of service between Panama 
Tampa, Florida; approval of Interchanye with Ame 
Delta for through service to Los Angeles and San 
Florida-Texas; award of Route 31F New York-Havan 
2967). All of the foregoing shown at R. Tr. 514 
12/ In its Uniform Policy in the licensing of Ra 
Stations the Commission says: "We must and will 
case on ts individual maits.” The primary quest 
the violation,"whether deliberate or inadvertent 


ficient question regarding character to merit fu 


tion." If so, what examination is made “to dete 
relevance and weight as regards the ability o 
cant to use the requested radio authorization in 
interest.” 1 R.R. Part 3 91:495. 
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and similar Commission decisions. See, e.g. Tampa Times Co. 
v. Federal Communications Commission, 97 U.S. App. D.C. 


256, 230 F.2d 224. 


C. A Grant Of A Television Station To A 


Subsidiary Of An Air Carrier Is Not 
Contrary To Public Policy. 


The final error alleged in the Commission decision by 
WKAT (and also by Eastern in Case No. 13,725) is that it 
is contrary to public policy - both as a matter of "National 
Air Transportation Policy" and communication policy under 
the public interest, convenience and necessity standard ~ 
for a wholly owned subsidiary of a certificated airline to 
be a licensee of a television station. On this question 
WKAT has played hot and cold. It made no record on the 
question at the hearing, then sought to persuade the Examiner 
in its proposed findings he should find such licensing of 
airlines as broadcasters contrary to public policy. (R.3860- 
62, 3992-84.) The Examiner did not do so or even mention 
the matter in his Initial Decision (R. 4037-4126). WKAT 
filed no exceptions to this failure, and referred to the 
matter only in passing in oral argument. (Tr. 5454-5.) 
Three days before the final decision, however, it re- 
suscZated the argument -- again in an almost wholly con- 
clusionary and unsupported manner (R. 4406-7). In its 


brief it has again retreated and now merely adopts the 


arguments on the point made by Eastern. (WKAT Br. 15.) 
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Eastern, too, is belatedly in the field on 


this point; 


though it was long aware of the pendency of the Public 
| 


Service application, it did not attempt to bring the 
| 


alleged national policy against such broadcast 


to the Commission's attention until less than a 


the final decision. 


of terms with little or no citation to relevant 


| 
operation 


| week before 


Then it did so in only the broadest 
| 


authority 


| 
in either ai communications or aviation fields (See R. 
1 


4393-99). 
None of this hesitancy on appellant's part 


For the simple fact, as the Commission stated 


is surprising. 


| 
(R. 4482-33) 


is that there just is no such adverse policy as they main- 
| 


tain, 


Nothing in the Civil Aeronautics Act, the decisions 


| 
of the Civil Aeronautics Board, or the Court decisions in 


‘appeals from the CAB, and nothing in the Communications Act 


or the Commission's Rules or precedent gives any support 


to the contension. Necessarily therefore appellants must 


talk in the sheerest of generalities. 
Thus just about the only concrete argument 


Eastern in its brief is that National had only 


made by 


| 
lrecently 


come off subsidy, and therefore the taxpayers must be 


assumed, at least in part, to be financing Public Service 


which derives all its funds from National. (Eastern Br. 
| 


p. 12). The short answer is that to the limited extent this 


astern refer 
the Civil Aeronautics Act of 1938, as amended, 


m general terms to Section 408 of 


|49 U.S.C. 


488, as creating some bar to licensing Public Service. 


(Rk, 4397.) 
clearly that it has no relation to the problem 


Mere inspection of this provision indicates 


iat hand, 
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may conceivably be true, it by no means disqualifies Public 
Service from receiving a broadcast license. One could as 
well argue that it was against public policy for a news- 
paper or magazine publisher to be a licensee because of the 
second class mail subsidy they enjoy, or for a farmer to 
convert soil conservation payments into stock in a broad- 
casting company, or for an ex-soldier to so invest his 
pension funds. The fact is that there is no public policy 
which precludes any individual or corporation from in- 
vesting funds received from the government for some valid 
reason in any lawful enterprise it wishes. 

The only real question is the one Eastern attempted to 
discuss before the Commission in its petition to intervene 
(BR. 4393-9) but which it refers to in its brief only in 
passing as “one of many questions" raised in its petition 
(Eastern Br. 12.) This is whether the use of National 
funds to finance Public Service might in any way affect its 


subsidy status before the CAB. The difficulty inhibiting 


WKAT from pressing the argument on this question is that the 


answer is in the negatives For’ ihe law without doubt appears 
to be that while any Public Service profits accruing to 
National from the operation of its television station might 
be used to offset air transport losses in determining whether 
to reinstitute National*s subsidy, any losses incurred by 


Public Service definitely would not be so considered. See 


Pan American Airways, Inc. - Transatlantic Mail Rates, 8 
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C.A.B. 267, 290 (".. : Clearly in determining need we could 
| 


not consider net losses sustained by a carrier in non-air- 


carrier activities".) Western Air Lines v. Civil Aeronautics 


Board, 347 U.S. 67 (1955) (projects from non air carrier 


activities will be considered as “other revenues” to be 


counted for subsidy reducing purposes under Section 406 of 
the Civil Aeronautics Act, 49 U.S.C. 406). The clearest 
statement of this policy is contained in the CAB's decision 


in the Tran-Atlantic Final Mail Rates case, CAB Docket 
1706, et_al., decided December 20, 1954, appeal pending sub. 


nom,, Pan American Airways v. Civil Aeronautics Board, Case 
| 
No. 12,578 (C.A.D.C.). There the CAB stated at p. 61-2 of 


its opinion: 

"In recent years, however, the Board has taken 
the position that so long as the revenue pro- 
ducing activity in question stems from or is 
connected with the carrier's aviation activities, 
the income therefrom should be considered as 
other revenue and used to reduce the carrier's 
breakeven need, even though such activity is 
not_so closely related to the transportation 
function as to warrant subsidy support if it 


proves unprofitable." (Emphasis added.) 
| 


It summed up the Board's conclusions on this point at p. 64 
of its decision where it stated “obviously the Congress had 
no intention that the Board should underwrite with subsidy 


losses from non-air transportation activities.” | 


-32- 

WKAT DID NOT HAVE STANDING AS AN UNSUCCESSFUL 

APPLICANT OR AS THE LICENSEE OF RADIO STATIONS 

IN MIAMI TO PROTEST OR PETITION FOR RECONSIDER- 

ATION OF THE MODIFICATION OF PUBLIC SERVICE'S 

CONSTRUCTION PERMIT. ot ee Serene 

While Case No. 13718 was pending in this Court, Public 

Service applied to modify its construction permit in certain 
minor respects. As indicated in the Statement of the Case, 
supra, this modification application resulted from the 
availability to Public Service of facilities of UHF station 
WGBS-TV, a station in the Miami area owned by Storer Broad- 
casting Company which had found itself unable to continue 
in operation as a result of the coming into operation of a 
second VHF station on Channel 7 and the grant of Public 
Service's permit on Channel 10. By purchasing the Storer 
facilities, Public Service would be able to commence operation 
at a much earlier date. Its transmitter site would be changed 
by a move of approximately 2.2 miles within the Miami 
“antenna farm" in the direction of Miami. The antenna height 
would be increased above average terrain from 905 to 953.8 


feet. Certain minor changes in the type of antenna would 


be accomplished and finally the site for the permanent studios 


in Miami would be specified (they having originally been 


designated on a site to be determined basis). (RB. 1-39, 

Case No. 14021) In addition, Public Service at the same time 
informed the Commission that pending completion of its permanent 
studios at the new site specified in the application it intended 


to conduct any interim operation authorized by the Commission 
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from the studios previously used by WGBS-TV. T 
application was granted by the Commission on Ma 
(RB. 79-80, Case No. 14021). At the same time c 
objections to its grant which had been filed by 
rejected (R. 81-82, Case No. 14021). WKAT ther 
the statutory period prescribed by Section 309( 
Communications Act, filed a protest and petitio 
consideration of the Commission's actio.. This 


petition for reconsideration was dismissed by t 


by Memorandum Opinion and Order of July 3, 1957 


this action of the Commission Case No. 14021 ha 


by WKAT. | 
WKAT claimed before the Commission that it was a party 


in interest to the modification of Public Servi 


or whose interests were adversely affected ther 
| 
i 


entitled to protest under Section 309(c), and a 


| 
| 

his modified 
y 1, 1957 


ertain 


| WKAT were 


| 
eupon, within 


jc) of the 

in for re- 

| protest and 
he Commission 
! and from 


s been brought 


ce's permit 


eby entitled 


e Communi- 


to seek reconsideration under Section 405 of th 
cations Act on two separate grounds. It claime 
was the licensee of standard broadcast and FM r 
in Miami and that the said stations would be ed 
injured as a result of operation by Public Serv 
modified authorization. It also claimed standi 
successful applicant for Channel 10 with an app 
from the original grant of the permit to Publi¢ 


Commission rejected both of these claims and, a 


show below, its determination was clearly corré 
. | 


d that it 
adio stations 
onomically 
ice under its 
ng as an un- 
eal pending 
Service. The 
s we shall 


ct. 


party aggrieved 
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In its brief in this Court WKAT makes no argument with 
respect to its standing as a licensee of radio stations in 
Miami except by way of footnote reiterating its contention 
and citing the decision of this Court in Camden Radio v. Federal 
Communications Commission, 94 U.S. App. D.C. 312, 220 F.2d 
191. (WKAT Br. p. 32). It is thus apparently conceding the 
validity of the Commission's conclusion in its July 3, 1957 
order that no sighificant new competitive injury to WKAT AM 
or FM could result from the modification of Public Service's 
construction permit as such. This is obviously the case 
since the total result of the modification represents merely 
an increase in antenna coverage of some 6,000 people in the 
Miami area and no measurable increase in the signal strength 
to the City of Miami itself (R. 134, Case No. 14021). In 
view of the fact that the Miami area has a population of 


approximately 500,000 people, it is clear that in the absence 


of some special showing no significant increase in the com- 


petitive impact of the grant of Public Service's construction 


permit can be expected to result from the modification here 
14/ 


in issue, 


14/ The case is thus clearly distinguishable from the situation 
involved in Metropolitan Television Corp, v. Federal Communi- 
cations Commission, 95 U.S. App. D.C. 326, 221 F.2d 879 where 
the protested modification of an Albuquerque station's license 
would have eliminated appellant's service to a substantial 

area and population around Albuquerque (3,238 square miles 

with a population of 160,000 people) and where the protestant 
had shown that this lost area of service was one upon which 

it depended in competing for national advertising on the basis 
of its wide area coverage. 
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WKAT’s reference to the Camden case is apparently intended 
as an argument that it need not show any new injury from the 
modification since its radio stations would be competitively 
injured by the basic authorization. However, inden: in 
terms, dealt with the special situation of protests to trans- 
fer and assignments of facilities under the provisions of 
Section 310(b) of the Communications Act. Moreover, even in 


such situations we believe this Court's decision in Camden 


on rehearing, 94 U.S. App. D.C. 312, 220 F.2d 191 (1954), 

clearly indicates its intent to limit the decision to the 

specific facts of that case where the protestant stood to 

receive real injury from consummation of the assignment to 
| 


a party willing and able to construct and operate the station 


by an assignor who was not. See American Broadcasting- 
| 


Paramount Theatres, Inc. Vv. e mmunication Commission, 
Case No. 13937, Order of February 21, 1958. This fact is 
| 


supported by this Court's subsequent opinions in Greenville 


Television Co. v. Federal Communications Commission, 95 
U.S. App. D.C. 314, 221 F.2d 870 and McClatchy Broadcasting 
Co. v. Federal mmunications Com n, case No. 12637, 
97 U.S. App. D.C. 199 F.2d 239, 19. In both of these cases 
protests to grants of modification of permits exe involved 


and Camden was cited for the proposition that no showing of 


| 
15/ In that case this Court, in the face of an,argument that 
under Camden no such showing of any injury from the transfer 
itself was required issued an order which proposed to dismiss 
the appeal for lack of injury to the appellant from the 


‘Commission’s action. | 
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injury to the protestant from the modification, as contrasted 
with the basic grant, was required. In both cases the Court 


failed to adopt this argument, finding instead that an 


adequate showing of new injury from the modification as such 


had been demonstrated. 

WKAT's claim to standing to protest or seek reconsidera- 
tion as an unsuccessful applicant for Channel 10 is based 
almost entirely upon a distortion of the holding of this 
Court in McClatchy Broadcasting Co. v. Federal Communications 
Commission, 99 U.S. App. D.C. 199, 239 F.2d 19 (1956). On 
the basis of its ‘reading of this decision it concludes 
(WKAT Br. 30) that an unsuccessful applicant in a comparative 
hearing has automatic standing to protest a Commission grant 
authorizing modification of the successful applicant's con- 
struction permit, that the Commission cannot permit such 
modification without affording the parties to the comparative 
hearing a chance to protest and be heard, and that whether 
or not the changes made in such a modified permit are so 
substantial as to constitute a new and different permit is 
always a mixed question of fact and policy which must be 
considered in a hearing. We do notthink the McClatchy 
decision can or should be so read. 

Essential to an understanding of this Court's decision 
in McClatchy is a recognition of the factual situation 
presented there. In McClatchy the winning applicant, Tele- 


casters, sought to modify its permit while the comparative 
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decision was on appeal to change its transmitter location 
by moving it to a site some nine miles from that originally 
proposed and to decrease the overall height of the antenna 
above average terrain by some 200 feet. As a result of 
this modification it was admitted that there would be a 
considerable decrease in coverage by Telecasters and it 
was alleged by the protestants that this reduction would 
amount to about 25% of Telecasters’* coverage with the result 
that the McClatchy proposal would serve roughly 35% more 
people than that of Telecasters operating as modified. 
McClatchy in seeking reconsideration, pointed out that 
comparative coverage by the applicants had originally been 
in issue in the comparative hearing and had been removed 
as an issue only because of an amendment during the hear- 


ing by Telecasters. Since both of the applicants pro- 


| 
posed to have their transmitter sites at approximately 


same location, this amendment, by raising Telecasters* 
antenna height to that proposed by McClatchy, had sub- 
stantially equaled McClatchy's coverage. It was also 
alleged that the abandonment of this amended proposal so 
soon after the grant indicated fraudulent conduct on the 


“part of Telecasters in the comparative hearing. 


Under these circumstances, this Court found that 
| 
McClatchy had the requisite standing to protest; (or seek 
| 


reconsideration) and that, because there were admittedly 
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serious issues of material fact raised in the protest, an 
evidentiary hearing was necessary to determine whether the 
effects of the proposed modification was de facto to sub- 
stitute a new application as the protestant had alleged. 
But the Court made clear that McClatchy would have had no 
standing “to object to any further order which merely imple- 
mented or explained the appealed order without changing its 
essential nature” and that its conclusion that McClatchy 
had standing to object to the modification as an unsuccessful 
applicant “depends of course upon the assumption that the 
modification was such a drastic change in the permit as to 
make it a new grant which, when considered in connection with 
McClatchy’s charge of fraud might not be in the public interest". 
It is true that the Court ekntres state that "whether so or 
not such a mixed question of fact and policy change should 
have been considered in a hearing", But the Court made clear 
that this last statement had reference to the specific facts 
of the case before it by pointing out that the Commission 
itself had regarded McClatchy's charges here “as of such 
gravity as to require consideration”. 

In other words, the Court in McClatchy held that where 
a winning applicant, while its claim is under appellate re- 
view, proposes to! make admittedly substantial changes in a 


proposed mode of operation which the Commission had found 


comparatively superior, the losing applicant has standing to 


challenge the modification and, where the grantee disputes the 
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comparative significance of the proposed changes, has a right 


to an evidentiary hearing to resolve any factual questions 


presented. See The Enterprise Company v. Federal Communica— 
tions Commission, 97 U.S. App. D.C. 374, 231 F.2d 708, W,S. 
utterfield Theatres v. Federal Communications Commission, 


99 U.S. App. D.C. 71, 237 F.2d 552; Fleming v.. Federal 

Communications Commission,96 U.S. App. D.C. 223, 225 F.2d 
| 

523; Southland Television Co. v. Federal Communications 


Commission, Case Noe poenete remanded by order of this Court 


on October 12, 1956, 
Here in stark contrast the modification of Public Service's 


permit patently has no substantial impact whatsoever upon any 


of the factors involved in the comparative hearing. Assuming 


for pirposes of argument that WKAT might be entitled to a 


hearing if it raised any issue of substantial tact with Eeapecs 
1 


to the comparative significance of any of the modifications, 


| 
157 In these other cases where the Court has required the Com- 
mission to consider changes subsequent to the Commission's 
final decision, the changes have been similarly drastic. In 
E ise, the leading. stockholder of a losing applicant, 
who was also a newspaper publisher and radio station owner 
secured an option to buy a substantial bloc of stock in the 
winner; his participation would seriously affect a factor 
(diversification of the media of mass communications) upon which 
the winner had secured a major preference over the appellant, In 
Butterfield the winning applicant proposed to move its antenna 
site from 28 miles South of Flint, Michigan to 23 miles North of 
Flint and make other basic revisions of its entire proposal. 
In Fleming and Southland a major. stockholder inithe appellant 
and intervenor respectively died, completely changing the nature 
of that applicant. It is not surprising, in view of the marked 
difference between those cases and this one, that appellant does 
not bother to discuss these cases. | 


16/ But see Federal Communications Commission v, WIR, The 
ill Station, Inc,, 337 U.S. 265; American Broadcastin , 


v. Federal Communications Commission, 85 U.S. see D.C. Sa5¢ 
348, 179 F.2d 437, 442. 
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it is clear that none is in fact presented. 


WKAT in an effort to bring the present case within the 


purview of McClatchy talks of the modification’s “substantial 


changes in the proposals upon which the Commission's original 
grant was made" (WKAT Br. p. 12) and again that "PST had 
radically changed its construction plans” (WKAT Br. p. 31). 
But these “radical” changes in fact involve, (1) a shift of 
2.2 miles in the direction of Miami within the antenna farm, 
(2) an increase in antenna height, (3) a change in antenna 
type, the fixing of the location for Public Service's 
permanent studios, and (4) (not really part of the modifi- 
cation application at all) the specification of certain 
temporary studios to be utilized while the permanent studios 
were being built, The first two of these changes resulted 

in an increase in coverage of some 6,000 persons and thus 
could hardly adversely affect Public Service's proposal; the 
third and fourth 'changes are not even alleged to be of signifi- 
cance. WKAT did iattempt to argue before the Commission that 
Public Service's proposal to use Storer's studios on a tempo- 
rary basis, pending construction of the more elaborate permanent 
studios it had proposed in the comparative hearing, might 
indicate an intent to depart from part of its original 
proposal (R. 6709, 6781). In the light of Public Service's 
detailed rejection of the claim (R. 64, Case No. 14,021), 

and the complete lack of any supporting facts for its 


surmise, WKAT has now refrained from even mentioning the 


matter. 


How then does the modification affect the comparative 


decision so as to give WKAT standing to protest it as_a losing 
applicant? WKAT, again without attempting to offer any factual 
support for its contention, argues that Public Service “sub- 
stantially increased its constructed [sic] and operational 


costs by its amended proposal", and therefae Public Service 


may not have been financially qualified to construct and 

operate “as now proposed” (WKAT Br. p. 31). But as Public Service 
pointed out, when this matter was originally raised before 

the Commission, the $600,000 expenditure in purchasing Storer's 


facilities, because of cher proposed expenditures which 


| 
fund in its original estimates, would not result in any over- 
| 


would now be eliminated, and the provision of a contingency 
all increase in construction costs over thet originally con- 
templated during the comparative hearing (BR. 7943-7947, 7952- 
7953). WKAT has not factually disputed this detailed showing 
but has instead attempted to confuse matters by referring in 
its brief to alleged changes in Public Services economic 
status haying nothing to do with the modification - i.e. the 
new competition to National on some of its most profitable 
routes which are discussed in their proper context by the 
Commission in its September 13, 1957 Memorandum Opinion and 
Order dealing with petitions for rehearing of the basic 
comparative decision. (R. 7989-99.) 
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We think therefore that the Commission was clearly 


correct in concluding that: 


“.... It cannot be argued that in view of the minor 
changes noted in the preceding paragraph, which the 
grant herein authorized in the original construction 
permit, the basic characteristics of such permit have 
been modified or that the grant herein is tantamount 
to the issuance of a new and different permit against 
which a protest by an unsuccessful applicant in a 
comparative hearing for the original permit would 

lie under the holding of the Court in the McClatchy 
case. . . ye find that WKAT’s alleged inj:ry upon thid. its 
claim to standing is based arose not from the grant 
of the above-captioned application but from the 

grant after hearing of the original construction 
permit...". (R. B41, Case No. 14,021). 


The Commission pointed out the merits of the allegations 


in the protest and petition for reconsideration relating to 
the basic decision favoring Public Service over the appellant 
would be considered in a further opinion in the comparative 
hearing (R. 135,| Case No. 14,021). And this is exactly what 
did happen in the Memorandum Opinion and Order of September 
13, 1957 (R. 7989-99). However, since the appellant in its 
brief discusses ja number of these matters as if they related 
to the question of whether it had standing to protest or 

seek reconsideration of the modification under the McClatchy : 
case it may be appropriate to briefly refer to them here. 

WKAT in its brief complains about Public Service's 
contract with Storer to purchase the latter's equipment and 
facilities. Specifically it argues that the Commission failed 
to consider its allegation that this contract may have been 


in violation of Section 1 of the Sherman Act, 15 U.S.C. 1 


Bae? ke 


and Section 7 of the Clayton Act, 15 U.S.C. 18. 


p. 31). It makes no effort, however, to show i 


| 
| (WKAT Br. 


n the brief 


that Public Service's contractual arrangements with Storer 


are in fact in violation of the Sherman and Cla 
The Commission in its Memorandum Opinion 

September 13, 1957 on rehearing expressly held, 

had alleged no facts which would indicate that 


Service's arrangement with Storer for the purch 


yton Acts. 
and Order of 
that WKAT 
Public 


ase of the 


latter's physical plant facilities were in. any way detri- 


mental to the public interest or in violation o 


f any of the 
| 


Commission Rules and Regulations (R. 7994). WKAT complains 


that the Commission did not also state that the 


contract 


was not in violation of the Sherman or Clayton Act (WKAT 


Br. p. 31), But this is obviously a quibble ov 


er the language 


chosen by the Commission. The Commission obviously would 


not have found that no showing had been made that the 


contract was contrary to the public interest if it had be- 


| 
lieved it to be in violation of the Sherman or Clayton 


Act. 


Moreover, the entire argument made by WKAT on this point 


before the Commission was patently inadequate. 


tions in the protest on this point were as foll 


103, Case No. 14,021): 
"As a result of this contract, WGBS-TV a 


The allega- 


ows (R. 102- 


competitor 
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of Public Service's proposed television station 

went off the air. Both WG3S-TV and PST’s pro- 

posed station would have served the same basic 

market, i.e., Miami and its environs. Before the 

contract there were four commercial television 

stations serving the market, PST's station would 

have made a fifth. As a result of this contract 

one station was eliminated." 
In other words, WKAT was arguing that Public Service in 
purchasing the Storer facilities was doing so to eliminate 
competition in violation of the antitmst laws. We need not 
speculate whether such action would in fact violate either 
the Sherman or Clayton Act in view of the other services 
in Miami. For it is perfectly clear that there is absolutely 
no basis for this allegation other than in the imagination 
of WKAT. On the contrary Storer had made it perfectly 
clear to the Commission before the final decision in this 
case that it might find it necessary to suspend its UHF 
operation in Miami because of the new competition from VHF 
stations. Thus, in its comments in FCC Docket 11576, filed 
on December 3, 1956, Storer stated (at p. 3) that "the 
inception of a third channel in Miami (Channel 10) will prob- 
ably make the operation of its UHF service in that city 
even more unprofitable and may well make it necessary for 


Storer to discontinue the operation of its station... ." 


That this had in fact proved to be the case was indicated 


in the Public Service modification application on April 5, 


1957 where it was stated “since TV station WGBS-TV is 


surrendering its authority to operate on Channel 23, its tower 
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is available” (RB. 10, Case No. 14021). Under these circun- 


stances, and in the absence of any factual showing to the 
contrary by WKAT, the Commission was obviously acting 

| 
properly in rejecting the unsubstantiated claim that Public 


Service's proposal to purchase the facilities of the Storer 
| 


station in some unspecified manner violated the antitrust 
laws or was otherwise contrary to the public interest or 
Commission's Rules, | 

Finally, WKAT at page 32 of its brief, in an obvious attempt 
to force the factual situation in this case withia the r:ach 
of McClatchy, complains because the Commission kn denying 
its Protest and Petition for Rehearing failed tp discuss the 
allegation in its protest that certain testimony by Baker 
before the CAB may have indicated he had knowingly misled 


the Commission when he represented to it that he would spend 


upwards of 75% of his time on Public Service affairs. It is 
| 


clear, despite WKAT's efforts to confuse the situation, that 


these allegations had nothing to do with the modification 
17 / | 
of Public Service's permit. They thus could! not in any 


way aid WKAT's claim to sanding to protest or seek recon- 


sideration of the modification as a losing applicant. The 


177 The charge, unsubstantial on its face, was that Baker's 


complaint to the CAB against another air carrier's chief 
executive spending too much of his time on other business 
activities, indicated he did not intend to carry out his 
pledge to the Commission to devote the major portion of his 
time to Public Service. 


= A6 = 

charges were rather related solely to the validity of the 
original grant and as such they were taken up along with 
the other charges that Baker could not or would not fulfill 
his commitment to devote upwards of 75% of his time to 


Public Service in the Commission's September 13 Memorandum 


Opinion and Order denying the various petitions for rehearing 


and reconsideration of the basic grant. (See BR. 7991-7992, 
7994). See the discussions on this point in Part I of 


this brief, supra. 


CONCLUSION 
For the foregoing reasons the Commission's decision 
awarding a construction permit for a television station on 
Channel 10, Biami to Public Service and its subsequent deci- 
sion authorizing a modification thereof should be affirmed 
and the appeal of Eastern Airlines, Inc. should be dismissed. 


Respectfully submitted, 


WARREN E. BAKER, 
General Counsel 


RICHARD A. SOLOMON, 
Assistant General Counsel, 


JAMES T. BRENNAN, 
Counsel 
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INTRODUCTION 


The United States, as amicus curiae, files this brief pur- 
suant to the Court’s order of December 23, 1960, to set 
forth its views on what we believe to be significant issues 
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of administrative law. As the Court is aware, the original 
proceedings were remanded to the Commission, prior to 
argument, in order to afford that body an opportunity to 
consider serious charges that its processes had been abused 
by ex parte presentations on behalf of some of the appli- 
eants in the consolidated proceeding for a television station 
on channel 10 in Miami, Florida. Pursuant to an express 
provision in the remand order, the Attorney General was 
invited to, and did appear, through his representatives, 
in the Commission proceeding as amicus curiae. As a re- 
sult of the evidence there introduced the United States 
urged first to the examiner and then on appeal to the 
Commission that three of the four applicants, Public Serv- 
ice Television Corporation (Public Service), WKAT, Inc. 
(WKAT) and North Dade Video, Inc. (North Dade), had 
initiated or were responsible for improper off-the-record 
approaches to Commissioners, or other conduct outside 
the recognized public procedures for adjudication, of a 
nature so serious as to disqualify them from further con- 
sideration for a license. The Commission in the recom- 
mendatory decision here under review agreed with these 
conclusions. We set out below why we believe these deter- 
minations are correct both as a matter of fact and law, 
and what we believe to be the proper rule which this 
Court should enunciate for future treatment of such 
activities. 


18ince WEAT has not sought further review of the Commission’s deter- 
minations as to it, we do not consider the evidence as to it further. Nor 
do we comment upon the validity of the further action of the Commission 
here in granting a construction permit to the remaining applicant, L. B. 
Wilson, Inc., with respect to whom the Commission found no disqualifying or 
otherwise derogatory activities. 
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L THE FACTS OF RECORD CLEARLY SUPPORT THE COMMIS- 
SION’S CONCLUSIONS THAT BOTH PUBLIC SERVICE AND 
NORTH DADE “SOUGHT TO INFLUENCE THE RESULTS” OF 
THE COMPARATIVE HEARING “BY FACTORS UNRELATED 
TO THE MERITS OF THE CASE AND NOT A PART OF THE 
HEARING RECORD”. 


A. Public Service 


In_ August 1955,? at a time when he knew that the oral 
argument had been had before the Commission and that 
the case was then under consideration by the Commission, 
Paul RB. Scott, a director, stockholder, and general counsel 
of National Airlines and Public Service (its wholly-owned 
subsidiary) conceived the idea of emploving someone to 
help to ‘‘neutralize the pressure”’ which he believed WKAT 
was bringing to bear on Commissioners and to ‘convince 
[Commissioner] Mack of the respectability of their [Public 
Service] organization”’ (29 F.C.C. at 231; Tr. 6218, 6411-13, 
6574-75, 6579, 6619-22, 6655, 6689-92). G. T. Baker, presi- 
dent of both National and Public Service, agreed with 
Scott (Tr. 6411-13; see also 6652, 6657). Without inform- 
ing counsel of record of this plan, Scott inquired of Robert 
H. Anderson, then also a Public Service director and a 
member of Scott’s law firm, ‘‘if he could suggest the name 
of a lawyer in Miami who stood top notch with Mr. Mack 
[in the sense that he was a very close friend of Mr. 
Mack’s]’? (Tr. 6650-51, 29 F.C.C. at 231). Anderson sug- 
gested Thurman A. Whiteside, largely because he ‘‘knew 
[Whiteside] and Mack were good friends”’ (Tr. 6217; 29 
F.C.C. at 231; see also 6211-12, 6673, 6691-92).* 


2The dates of the crucial Commission actions are as follows: Hearings 
on the four applicants (WKAT, Public Service, North Dade and Wilson) for 
Miami Channel 10 wore held before an Examiner during 1954 and 1955 and 
he rendered his initial decision on March 30, 1955. Oral argument on the 
exceptions to the Examiner’s decision was heard by the Commission on 
July 18, 1955. After issuing opinion instructions to its staff on December 
21, 1955, tho Commission issued its final decision more than a year later, 
on February 7, 1957. (29 F.C.C, at 221-22) 


3 Whiteside was an intimate and lifelong friend of Mack; he was his legal 
adviser in personal affairs, had helped him obtain employment, and maintained 
extremely close social ties with the Mack family (29 F.C.C. at 225-26; 
Tr. 6771-6878). Further, Whiteside made substantial loans of money, without 


Each of these three Public Service officials—Anderson, 
Scott, and Baker—separately contacted Whiteside. Their 
stated hope was to have Whiteside’s name entered on the 
record as their attorney and that this alone would favor- 
ably impress Mack (29 F.C.C. at 231; Tr. 6412, 6415-16, 
6675-79, 6741-44, 6749-50). However, Baker and Scott 
were both aware of the fact that the record was closed, the 
oral argument had been held, and the ‘‘jury was out’’ (29 
F.C.C. at 231; Tr. 6626-28; 6572, 6598). They had no 
specific pleadings in mind on which Whiteside’s name 
might be placed and did not even know whether he was a 
member of the bar of the Federal Communications Com- 
mission (which he was not) (29 F.C.C. at 231; Tr. 6212-13 
6568-69). Further, Anderson testified that in seeking to 
employ Whiteside, he expected him to ‘‘use his own devices 
to get into the case and do whatever was available, * * * 
to use his own devices to secure this channel for National 
Airlines’’ (29 F.C.C. at 232, Tr. 6239-40). 


Whiteside, who had no experience in TV communications 


law (29 F.C.C. at 231; Tr. 6212-13, 6879-82, 6990-91), re-_ 


Anderson, Scott, and Baker 
to induce him to enter his appearance and accept a fee (29 
FOU. at 282; Tr. O9TI-13; 0000-24, 6201, 649, 6659-60, 6 


at 232; Tr - 24, 6659-60, 6883, 
6892-93).° But he assured all three that ‘‘he would be as 
helpful as possible’’ (29 F.C.C. at 232; Tr. 6662; 6890, 6227- 


28, C446, 6600, 6076, 6885-86). ‘And Whiteside told Ander- 


interest, to Mack, beginning in the latter’s college days and extending to his 
time on the Commission; these loans were actually gifts since they were 
largely ‘‘repaid’’ by commissions from business brought in by Whiteside to 
an insurance agency (owned by Whiteside) and credited to Mack on White- 
side’s direction (29 F.C.C. at 226; Tr. 6782-6878). Scott thought that 
Whiteside ‘‘might have an entree to Mack that other people would not 
have,’’ without, however, having knowledge of these financial relations 
(29 F.C.C, at 231). 


4 Scott wanted Whiteside hired ‘‘just as though you see frequently a firm 
appearing before an appellate court and some member of that firm who has 
been a member of that court will attend the argument, take no part in it, 
but attend it’’ (Tr. 6677). 


5 Whiteside testified to a proposed $10,000 fee (29 F.C.C, at 231; Tr. 6893; 
but see Tr. 6666). 
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son that he would call Mack (29 F.C.C. at 232; Tr. 6232-33, 
6239-40, 6890, 6895, 6908, 6992-93), and then report to Scott 
(Tr. 6232-33, 6896, 6900). 


True to his word, in a conversation with Mack in Septem- 
ber of 1955, Whiteside recommended ‘‘to him the high 
character and integrity of the individuals involved in [the 
Public Service] application;’’ told him that Public Service 
would render a fine public service in Miami; and ‘‘also 
advised him of my close feeling for Robert H. Anderson 
and that if all things were equal, I would appreciate him 
giving that consideration” (29 F.C.C. at 226; Tr. 6906; 
see also 6904, 6907-08, 6997-98). On two or three other 
occasions, he similarly ‘‘recommended Public Service to 
Mack”? (Tr. 6953-55; 29 F.C.C. at 226; Tr. 6924-30). 


Whiteside reported his interviews with Mack to Scott and 
Baker (29 F.C.C. at 232; Tr. 6232-33, 6670-71, 6917-18, 


6931-33). Then, in April or May 1956, as a result of 
pressure brought upon him by the WKAT president (Kat- 


zentine), Whiteside informed Mack that if he was giving 
any consideration to the Public Service application use 
of his recommendation, he should not do so as he (White- 


side) f r interest in the matter (29 F.C.C. at 
226-227 ; Tr. 6973-77). At this time, Whiteside also informed 
to withdraw _the recommendation that [he] had made’’ 
(Tr. 6973-74; 29 F.C.C. at 232; Tr. 6663-64). Because of 
this call, Scott assumed Whiteside must have talked to 
Mack and ‘‘that he might have done something’’ for 
Public Service (Tr. 6663-65; 29 F.C.C. at 232; 6694, 6699, 
6702) ; he informed Baker of this call (Tr. 6667). At no 
time did the latter ever ‘‘indicate that [he] did not want 
[Whiteside] to help * * *” (Tr. 6486-87) and, indeed, 
Baker is ‘‘very grateful to get the help * * °’? (Tr. 6451). 


6 Thus, in November or December of 1955, Whiteside reported to Scott 
that ‘‘* © © Mr, Mack had told me he thought he was going to have to 
abstain from voting in the matter’’ (Tr. 6917-18; 6930; see also 6670). Scott 
repeated to Baker what Whiteside had told him (Tr. 6671). 
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On the basis of the foregoing facts, the Examiner and 
the Commission properly found that Public Service had 
sought to employ Whiteside, not because of any profes- 
sional competence or need for his professional services, but 
only because of ‘‘the expectation that [his] personal in- 
fluence with Mack would be exerted to win a favorable deci- 
sion for Public Service television’’ (29 F.C.C. at 217, 231). 
They further concluded that in making his recommenda- 
tions to Mack, Whiteside ‘‘acted with the knowledge and 
sanction of Anderson, Scott, and Baker * * * ’’ (29 F.C.C. at 
217, 232). 

Public Service argues (Br. 9-14) that there is no evidence 
tying the admittedly improper representations Whiteside 
made to Commissioner Mack to its responsible officials.” 
The record, however, clearly establishes that on at least 
three facets of the Whiteside story, Public Service must be 
adjudged guilty of improperly seeking to influence the 
Commission. 


(i) By the admissions of its own principals, Public Serv- 


ice sought to hire Whiteside as attorney of record largely 
because of his close friendship with Mack. (See pp. 3-4, 
supra). This case thus is ‘‘remarkably similar’’ (29 F.C.C. 
at 231) to the situation presented in Root Refining Co. v. 
Universal Oil Products Co., 169 F. 2d 514 (C.A. 3). For 
here, as in Root, the conclusion is inescapable that White- 
side ‘‘had only one asset to offer his [prospective] em- 


7 Both Public Service and North Dade suggest that the Court should review 
the facts de novo and draw its own inferences therefrom. If this is what the 
Court had intended it would hardly have remanded the case to the Com- 
mission for trial before an examiner and review by the Commission prior 
to its further consideration by the Court. And it certainly would not have 
accepted the Commission’s subsequent clarification of the fact that its role 
was greater than that of a special master. The fact is, of course, that the 
Commission here sought and received permission to reopen the record to 
receive further evidence on the important questions which had come to light 
subsequent to the appeal, and the Court’s retention of jurisdiction, while 
insuring that the matter would receive judicial review before final disposal, 
did not modify the standards for such review as established in Federal 
Communications Commission v. Allentown Broadcasting Co., 349 US. 358, 
364-65 and Universal Camera Corp. v. National Labor Relations Board, 340 
US. 474. 
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ployer, and that was, his personal intimacy and influence 
with [Commissioner Mack]’’ (Root, at p. 540). Signifi- 
cantly, Public Service in its brief has chosen to ignore the 
Commission’s square holding (29 F.C.C. at 231-232) that 
on this ground alone, it was guilty of seeking improperly 
to influence the Commission. 


(ii) Whiteside assured Public Service officials (Baker, 
Scott, Anderson) that he would be helpful as possible 
(supra, pp. 4-5). Since he had rejected their offer of em- 
ployment on the record, the only way he could be helpful 
was to get in touch with Mack in their behalf ‘‘off the 
record’’ (29 F.C.C. at 232); and, indeed, he told Anderson 
precisely that (ie., that he would call Mack). Clearly, it 
was incumbent upon the Public Service officials to reject 
Whiteside’s offer to help, since it was of necessity help 
“‘off the record.’’? This they failed to do and the record 
thus establishes that they ‘‘tacitly’’ accepted such improper 
aid (29 F.C.C. at 232). 


(iii) White informed Scott and Baker that he had 
been in touch with Mack, and these responsible officials of 
Public Service thus knew that Whiteside was following 
through on his commitment to be as helpful as possible. 
(Supra, p. 5). Such knowledge on Public Service’s part 
constitutes ratification by it of Whiteside’s ‘‘off the record’’ 
activities ; instead of sanctioning these activities (29 F.C.C. 
at 232), Public Service was under a clear duty to suppress 
and report them (infra, p. 16). 


In sum, the responsible officials of Public Service were 
aware that, as a result of their initiative in repeatedly 
seeking Whiteside’s assistance, he both intended to speak 
to Commissioner Mack in their behalf and had in fact 
spoken to him. And these facts fully justified the Com- 
mission’s conclusion that Public Service was not ‘‘satisfied 
to be judged upon the record made in open hearing through 
the processes of adjudication specified by statute and 
grounded upon the principles of judicial fair play; [it] 
sought to influence the results by factors unrelated to the 
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merits of the case and not a part of the hearing record’’ 
(29 F.C.C. at 218). 


B. North Dade 


North Dade was represented on the record throughout 
the Channel 10 proceedings by A. Harry Becker (29 F.C.C. 
at 232; Tr. 7165-66). In February of 1956, Walter Comp- 
ton, the executive vice-president and general manager of 
North Dade Video (and one of 10 equal owners) (Tr. 
7163-64), acting with the knowledge and consent of Marshall 
Luce, North Dade’s president (Tr. 7093, 7170-71), retained 
(for a fee of $2,000) the services of Robert F. Jones, a 
member of the Federal Communications Bar and a former 
Congressman and Commissioner (29 F.C.C. at 233; Tr. 
7087-88). Compton was aware of the fact that the record 
was closed, the oral argument had been held, and ‘‘that 
nothing remained to be done in this case except to get the 
final decision from the Commission * * *’’ (Tr. 7167-68). 
He hired Jones because he ‘‘was informed that there were 
pressures being exerted on the Hill by the other applicants 
in this case’’ (29 F.C.C. at 232-33; Tr. 7188, 7170, 7189-90). 
Compton felt ‘‘that Mr. Jones, who had Congressional 
experience, and who had had some experience here at the 
F.C.C., might be able to be of some help to us on the Hill’? 
(Tr. 7171; 29 F.C.C. at 217, 233; Tr. 7211). Jones was 
‘‘to insure the possibility of North Dade getting the grant”’ 
(29 F.C.C. at 233; Tr. 7180), and was given ‘‘carte blanche’’ 
to take whatever steps ‘‘he cared to utilize to neutralize 
these pressures’? on the Hill (Tr. 7172-73; 29 F.C.C. at 
233, 984; see also Tr. 7089, 7188-90, 7215). North Dade 
contemplated that Jones would see Congressmen ‘‘in- 
dividually on behalf of North Dade’ and do ‘‘anything 
that would get [the grant] for us’’ (29 F.C.C. at 217, 984; 
Tr. 7172-73) 8 


8 Compton, who turned to Jones because the latter ‘‘happens to know his 
way around Washington’? (Tr. 7180), did not feel that ‘‘it was expedient 
to diseuss [this matter of political pressures] with his counsel of record, 
Mr. Becker (Tr. 7171). Indeed, although he informed Mr. Becker that he 
‘*had someone else involved,’’ he did not tell Mr. Becker ‘‘what this other 
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Jones, who knew of the Commission’s instruction to its 
staff to prepare a decision awarding the Channel to Public 
Service (Tr. 7096-98), brought to the attention of several 
Congressmen and Congressional officials the ‘‘public policy 
question’’ whether a certificated airline should own a tele- 
vision station (29 F.C.C. at 233; 7097-7107, 7113). He 
wanted to “‘focus attention’? upon the problem (Tr. 7098- 
7100) and to have the ‘‘publie opinion”’ thus generated 
transmitted to the Commission via questions directed to the 
Commissioners by Congressional Committees (Tr. 7100).° 


In the light of this evidence, the Examiner concluded that 
North Dade had employed Jones to act in a manner ‘‘which 
would have been improper for that purpose and not in 
accordance with the recognized and public processes of 
adjudication”? (29 F.C.C. at 239). And, while he found 
this effort of North Dade’s ‘‘was not in fact implemented 
by any improper attempts of Jones to seek Congressional 
intervention with the Commission’’ (R. 8396), he concluded 
that ‘‘the purpose of North Dade Video, Inc. in employing 
Jones was such as to reflect upon it to some extent ad- 
versely’? (R. 8398). Upon its review the Commission found 
these activities by North Dade’s principals to be disqualify- 
ing. Properly focusing upon the intent of North Dade in 
hiring Jones, it concluded ‘‘that Jones was retained to do 


person was doing’’ (Tr. 7175). Compton further stated that he intended 
to have Jones represent North Dade ‘‘before the Commission as counsel of 
record’? (Tr. 7167) if any further pleadings were ever filed (Tr. 7179). 
After the issuance of the Commission’s final decision, North Dade did file a 
petition for reconsideration in March of 1957, but its counsel of record 
remained A. Harry Becker (Tr. 7179); Compton does not remember why 
this was done (Tr. 7179, 7220). 


9 Apart from Jones’ efforts ‘‘on the Hill,’’ he committed an ‘‘indiscreet 
and imprudent act’’ in that he transmitted to Commissioner Craven, in the 
latter part of February, 1957, a memorandum demonstrating North Dade’s 
superiority over its rivals (29 F.C.C. at 233, 239; Tr. 7125-26, 7121-23) 
He did so only, in his words, to prove an ‘‘academic point’’ (Tr. 7134-35) 
and in the belief that Commissioner Craven, who had abstained from voting 
on the Commission’s final decision would not participate in any farther 
proceedings (29 F.C.C. at 233; Tr. 7127-28): Commissioner Craven did 
not in fact participate in the disposition of the petitions for rehearing which 
were subsequently filed (29 F.C.C. at p. 239). 
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anything ‘on the Hill’ which would facilitate North Dade’s 
getting the grant’’ (and thus that Jones was to assist North 
Dade ‘‘by some form of political and extra-adjudicatory 
pressure’’) (29 F.C.C. at 217). It correctly held that it 
did not detract ‘‘from the resultant stigma attaching to 
North Dade’s character’’ that Jones did not in fact carry 
out this mission (7bid.) 


Appellant, while acknowledging Compton’s testimony 
that he gave Jones ‘‘carte blanche’”’ (Tr. 7173) to see Con- 
gressmen ‘‘on behalf of North Dade’’ and to do ‘‘anything 
that would get [the grant] for us’’ (Tr. 7172-73), points 
(Br. 19) to Compton’s further statement (at Tr. 7173) that 
Jones was not asked ‘‘to have anybody talk to anybody at 
the Commission’, and argues (pp. 21-25) that this sworn 
assertion must be accepted by the Commission. But the 
very cases cited by appellant (e.g., Chesapeake & Ohio Ry. 
v. Martin, 283 U.S. 209, 216; Hull v. Littawer, 162 N.Y. 
569), establish that such self-serving testimony can be dis- 
regarded where its accuracy is controverted by ‘‘circum- 
stances directly or inferentially’’ or by ‘‘legitimate in- 
ferences from the evidence.’”° In this case the Commis- 
sion was clearly justified in disregarding the testimony. 


The sole way to explain Jones’ employment on the Hill 
to ‘‘neutralize the pressures”’ brought by the other appli- 
cants and yet not have ‘‘anybody talk to anybody at the 
Commission’’ is to say that Compton only wanted Jones 
to seek out those Congressmen who were making ‘‘ap- 
proaches to individual commissioners in behalf of WKAT 
or Public Television’’ (App. Br. 19-20) and persuade them 
that such efforts were improper. Appellant is therefore 
forced to base its entire case on this explanation (e.g., App. 
Br. 19-20, 24). If this was what Compton had in mind, he 
would have directly and simply so instructed Jones (viz., 
“‘I want you to locate the Congressmen applying pressure 
for my opponents and get them to stop it’); and he would 


10 See, also, Loving v. United States, 32 F. Supp. 464, 467 (S.D. Okla.), 
affirmed 310 U.S. 609; Transamerica Freight Lines, Inc. v. United States, 51 
F. Supp. 405, 410 (D. DeL). 
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have so testified at the hearing when the question of his 
purpose was exhaustively examined. But as the Commis- 
sion stated (29 F.C.C. at 983-84, n. 2), despite explicit 
opportunities to do so (e.g., Tr. 7172-74, 7178-80, 7189-90, 
7198-7201, 7215), he never gave such an exculpatory ex- 
planation. On the contrary, he asserted that he gave Jones 
‘‘earte blanche’’ to do ‘‘anything”’ on the Hill which would 
get [the grant] for us’’ (Tr. 7173; see also Tr. 7189-90). 
Moreover, there is nothing in Jones’ testimony (e.g., Tr. 
7089-93, 7132-33, 7140-42) indicative of such a limitation on 
his authority to act as he saw fit to aid North Dade. The 
crux of appellant’s entire defense thus has no basis in 
the record. 


Further, Compton’s claim that he never intended Jones 
“to have anybody talk to anybody at the Commission’’ 
makes no sense in view of his repeatedly asserted purpose 
of wanting the pressures which he believed the applicants 
had been and were bringing to bear on the Commission 
(see Tr. 7188-89) ‘‘neutralized.’’ For it is clear that any 


pressures unfavorable to North Dade which had already 
occurred could only be neutralized at the Commission. 
Therefore, if no commissioners were to be contacted, Comp- 
ton, who at the time he ‘‘asked Mr. Jones to do this for 


11 Thus, the Commission correctly pointed out (29 F.C.C. at 984, n. 2) 
that Compton gave ‘‘evasive’’ answers to questions at ‘‘7173/11 to Tr. 
7174/2’? which were ‘‘ peculiarly apt for eliciting exactly such an exculpation 
had Compton been inclined to furnish it.’’ Similarly, at Tr. 7190, Compton 
would not accept the precise explanation now advanced in the North Dade brief 
as being the sole purpose which he had in mind: 


Q. Now, will you admit that when you hired Mr. Jones to neutralize 
these pressures, you were considering the possibility of Mr. Jones going 
to these Senators and, to begin with, at least asking them to stop exert- 
ing these pressures, if they were? 

A. I asked Mr. Jones to neutralize the pressures that I understood 
were going on on the Hill, Mr. Brennan, and to use his own judgment—he 
was experienced in the circumlocutions of Washington, he was experienced 
in the manner of operations here in Washington, in fields in which I had no 


Q. Then what you are saying is you hired Mr. Jones to do anything 
he could to neutralize these pressures. 
A. To the best of his abilities, and his best judgment. 
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us’? thought ‘‘we were dead ducks [and] grasping at 
straws”? (Tr. 7184-85), would have retained Jones to per- 
form activities which would realistically come ‘‘to a 
cipher”? (29 F.C.C. at 217) and which have left North 
Dade’s application just as much a ‘‘dead duck.’? The 
Commission was thus clearly correct in finding this state- 
ment of Compton not credible and in concluding that Comp- 
ton intended to have Jones assist North Dade ‘‘by some 
form of political * * * pressures.’”’ In short, appellant is 
unmistakably inviting this Court to reweigh the evidence” 
and draw inferences different from those of the trier of 
fact—an invitation which this Court has traditionally and 
consistently declined. 


IL. THE COMMISSION PROPERLY DISQUALIFIED PUBLIC SERV- 
ICE AND NORTH DADE FROM FURTHER CONSIDERATION 
FOR THE CHANNEL 10 GRANT. 


Judge Horace Stern, the special Commission examiner 
in the case, concluded that (29 F.C.C. at 237): 


public policy . . . demands that tampering with the 
integrity of a Commissioner of a Federal agency acting 
in a quasi-judicial capacity cannot be tolerated, that 
all must be made to realize that they cannot win by 
such tactics, and that an applicant for a grant from any 
such agency of a permit, license, or other privilege 
who has been guilty of such conduct cannot be allowed 
to obtain any advantage or to profit by his wrongdoing, 
nor suffered to enjoy the fruits of his transgression. 
It is for this reason, above all others, that Public 
Service Television is now to be penalized by a revoca- 
tion of the permit which was previously awarded to it. 
12'The Commission further took into account that two or three principals 
of North Dade made ‘‘extrajudicial approaches’’ to the Commissioners prior 
to the designation of the Miami Channel 10 applications for hearing but at 
a. time when they were ‘‘aware there was going to be a comparative hearing’’ 
(29 F.C.C. at 217-18; Tr. 7205-08; 7225). Here, as in WHDH, Inc., 29 
F.C.C. 204, 211-12, it is clear that the only reason why these principals sought 
‘personal’? contact with commissioners was in connection with their pending 
TV application (see admission of Compton at Tr. 7225), and in the hope 
of creating a favorable impression in the commissioners’ minds ‘ ‘which might 
be caleulated to operate in favor of [North Dade] in the event of a close 
decision * * *’? (WHDH, Inc., 29 F.C.C. at 212). 
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We believe that this statement correctly states the rule 
of law applicable to this and all similar cases. Pursuant 
to these precepts the Commission’s determination (29 
F.C.C. at 218) that the misconduct of Public Service and 
North Dade ‘‘reflects so adversely upon their character as 
to demonstrate that they lack the qualifications to operate 
the station sought’’, was not only clearly within the Com- 
mission’s discretion to fix the minimum qualification of its 
licensees, but in our opinion the only decision which the 
Commission could properly have reached. It is, in essence, 
no more than the administrative law analogue of the rule 
laid down for judicial proceedings in Root Refining Co. v. 
Universal Oil Products Co., 169 F. 2d 514 (C.A. 3). There 
in passing upon a situation where an attorney, with no 
experience in the field, had been hired in a patent case be- 
cause of his ‘‘personal intimacy and influence with’’ the 
judge, the court said of the ‘‘client who with evil intent 
employs such an agent’? (169 F. 2d at 541): 


To him also the doors of the courts are closed. From 
the moment that he ceases to depend upon the justice 
of his case and seeks discriminatory and favored treat- 
ment, he becomes a corrupter of Government itself and 
is fortunate if he loses no more than the rights he seeks 
to obtain.” 


Public Service points out (Br. 15) that the Examiner, 
rather than disqualifying WKAT, Public Service, and 
North Dade, held that the ex parte misconduct of each 
must be weighed along with other relevant factors, because, 
he said (29 F.C.C. at 235), while disqualification would 
automatically follow ‘‘if the case were one of ordinary liti- 
gation between private parties * * * the situation is differ- 
ent in that there is a paramount public interest involved 
**-*.’? But, as shown by analogous cases involving pat- 


18 The court found it unnecessary to determine whether or not the lawyer 
actually succeeded in exerting an improper influence upon the judge in ques- 
tion or whether the latter received payments through devious transactions. 
Th original judgment wes vacated and ‘‘the records of [the Appellate] Court 
and the District Court * * * purged’’ (169 F. 2d at 541), 


‘ 
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ents, the‘very opposite is true. In Precision Instrument 
Mfg. Co. v. Automotive Maintenance Machinery Co., 324 
U.S. 806, 815, the Supreme Court stated that ‘‘[w]here a py 
suit in equity concerns the public interest as well as the — 
private interests of the litigants, this doctrine [clean 
hands] assumes even wider and more significant propor- 
tions.”? The Court stressed that a ‘‘patent by its very 
nature is affected with a public interest’? and that the 
‘far-reaching social and economic consequences of a patent, 
therefore, give the public a paramount interest in seeing 
that patent monopolies spring from backgrounds free from 
fraud or other inequitable conduct * ° *’? (p. 816). It 
therefore concluded that the district court had properly 
dismissed, ‘‘for want of equity,’’ suits by a patent holder 
based on alleged infringement and breach of contract re- 
lating to the patents, where the patent holder’s conduct in 
participating in fraudulent practices before the Patent 
Office did ‘‘not conform to minimum ethical standards’’ 
(p. 816). See also, Hazel-Atlas Glass Co. v. Hartford- 
Empire Co., 322 U.S, 238, 246; Mas v. Coca-Cola Co., 163 
F. 2d 505, 510 (C.A. 4).™* 


The grant of a broadcasting license is certainly no less 
affected with the public interest than the grant of a patent. 
See Communications Act of 1934, Sections 309(a), 309(d), 
47 U.S.C. 309(a), 309(d); Federal Communications Com- 
mission v. Pottsville Broadcasting Co., 309 U.S. 134, 137-38, 
145. Indeed, the applicants’ misconduct here is ‘‘much 
more deserving of condemnation’’ than the conduct which 
has been held to bar a patent holder from enforcing its 


14In the Mas case the court stated (163 F. 2d at 510): 


He who comes into the Patent Office sceking a monopoly under the law 
from the people of the United States must not only have clean hands with 
respect to the matter as to which he seeks relief, but he must keep his hands 
clean with respect thereto. No man should be granted a patent where his 
conduct has been suca that any grant to him will be clouded with forgery and 
perjury or fraud practiced upon the Patent Office; and where it appears, at 
any stage of the proceedings, that an applicant has been guilty of conduct 
of this sort, he should be denied all further relief. If this is a proper rule, 
as we think it is, to be applied by the Patent Office, a fortiori it is proper 
rule to be applied by a court reviewing a patent office decision.’’ 
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rights, since it ‘‘was directed against the integrity of the 
* * © [Commission] itself.’? Root case, supra, p. 535. In 
short, the public interest which is the ‘‘touchstone’’ of 
Commission licensing action (Federal Communications 
Commission v. Pottsville Broadcasting Co., supra, at p. 
138), compels disqualification of Public Service and North 
Dade. For ‘‘the public [has] a paramount interest in see- 
ing that * * * [broadcasting] monopolies spring from 
backgrounds free from fraud or other inequitable conduct 
* °°.) Precision Instrument case, supra. 


The Commission has long recognized that certain kinds 
of improper conduct by a licensee reflect so adversely upon 
its ability to operate in the public interest as to require 
denial of an application.“ In Federal Communications 
Commission v. WOKO, Inc., 329 U.S. 223, the Supreme 
Court affirmed the Commission’s refusal to renew the li- 
cense of a broadcaster ‘‘because of misrepresentations 
made to the Commissioner [over a 12-year period] * * * as 
to the ownership”’ of its capital stock (p. 225). The Com- 


mission held that these deliberate misrepresentations com- 
pelled the conclusion that continuation of the applicant’s 
broadcasting operations would not serve the public interest, 
convenience or necessity (p. 229), even though the licensee 
‘appears to have rendered public service of acceptable 
quality and to be able to continue’’ (p. 225).2® The Court 


—_—— 


15 Similarly, the Commission has determined that particular factors bearing 
on the qualification of applicants are so significant on the question of public 
interest that they compel denial of an application, regardless of other factors. 
Thus, the Commission’s Chain Broadcasting Regulations provide that ‘‘no 
license shall be granted’’ to stations or applicants having certain contractual 
relationships with network organizations. National Broadcasting Co. v. United 
States, 319 U.S. 190. Its Multiple Ownership Rules ‘‘provide that licenses 
for broadcasting stations will not be granted if the applicant, directly or 
indirectly, has an interest in other stations beyond a limited number.’’ United 
States v. Storer Broadcasting Co., 351 U.S. 192, 193. 


16 The Supreme Court, in so holding, reversed the previous determination 
by this Court that the Commission had erred in finding the misrepresentations 
in and of themselves disqualifying without consideration of the other 
attributes of the applicants. See WOKO, Inc. v. Federal Communications 
Commission, 80 U.S. App. D.C, 333, 153 F. 2d 623. 
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pointed out (p. 228) that the Commission may have been 
led ‘‘to the drastic measures here taken to preserve the 
integrity of its own system of reports.’? A fortiori dis- 
qualification is essential where necessary not merely to 
protect the integrity of the Commission’s ‘‘system of re- 
ports,’’ but to preserve the very integrity of the Commis- 
sion itself..7 See also Federal Communications Commis- 
sion v. American Broadcasting Co., 347 U.S. 284, 290, n. 
7 (public interest standard ‘‘would seem to imply a re- 
quirement that applicant be law abiding’’); United States 
v. R.C.A., 358 U.S. 334, 351-352 (‘‘Moreover, in a given case 
the Commission might find that antitrust considerations 
alone would keep the statutory standard from being 
met’’); Mansfield Journal Co. v. Federal Communications 
Commission, 86 U.S. App. D.C. 102, 107-108, 180 F. 2d 28, 
33-34. 


Appellant Public Service argues (Br. 16-18, 20-22) that 
the law was unclear as to the propriety of ex parte presen- 
tations. But Section 409(c) (2), 47 U.S.C. 409(c) (2), pro- 


vides, with reference to adjudicatory hearings, that ‘‘no 
erson)who has participated in the presentation or prepa- 
np . ° 
ration for presentation of such case before an examiner 
* * * or the Commission, shall * * * directly or indirectly 
make any additional presentation respecting such case, 
unless upon notice and opportunity for all parties to par- 


17 The parties cannot excuse their improper attempts to influence the Com- 
mission on the ground that they sought merely to offset or ‘‘neutralize’’ pres- 
sures which they believe were being exerted by the others, If the applicants 
believed that such improper activities were taking place, their duty was to 
inform the Commission and other interested law-enforcement agencies, Pre- 
cision Instrument Mfg. Co. v. Automotive Co., supra, at p. 818, They clearly 
were not thereby authorized to resort to similar improper activities in their 
own behalf, In analogous patent cases, the courts have made clear that the 
applicant resorting to improper practices loses the rights he seeks, ‘‘however 
improper may have been the behavior of the defendant.’’ Precision Instru- 
ment Mfg. Co. v. Automotive Co., supra, at p. 814; Mas v. Coca-Cola Co., 
supra, at pp. 510-511; see also Ez parte Cole, 6 Fed. Case No. 2973, pp. 35, 
38 (‘‘The flagrant turpitude of such a proposal [to make ex parte represen- 
tations to the judge in a pending suit] is not mitigated by the statement that 
it is a game * * * which the other side have been practicing on respondent’s 
clients’’). 
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ticipate’? (emphasis supplied).*® Cf. Section 409(c) (1), 47 
U.S.C. 409(¢)(1), Thus, however uncl may be 
nts 


In any event, even if Section 409(c)(2) did not exist, 
ellants would not be in any doubt as to ropriety 
of their conduct.’® Under the Communications Act (see 
Section 308(b), 47 U.S.C. 308(b)) and decisions such as 
WOKO and Mester (Mester v. United States, 70 F. Supp. 
118 (E.D.N.Y.), affirmed, 332 U.S. 749) construing the 
“‘publie interest’? standard, the Commission has always 
been vitally concerned with ‘‘character”’ qualifications of 
its applicants. The Commission’s decision in the instant 
case is, of course, based squarely on that ground (29 F.C.C. 
at 218). Appellants thus should have known that parties 
who seek to corrupt the Commission itself by attempting to 
bring political pressure to bear or to employ persons be- 
cause of their intimate connection with a Commissioner, 
are subject to disqualification on ‘‘character”’ grounds.” 


18 The Conference Report on Section 409(¢)(2) (H. Rep. No. 2426, 82d 
Cong., 2d Sess., p. 22), explained broadly that Section 409(c) (2) ‘‘is included 
in the conference substitute because the members of the committee of con- 
ference are of the definite opinion that all parties should have a knowledge 
of, and an opportunity to refute, any matter or argument presented to the 
Commission, ’’ 


19 Public Service makes a completely specious argument that secret ez parte 
representations on the merits of a case, such as those Whiteside engaged in 
here, were ‘‘contemplate[d]’’ by the then Section 1.723 of the Commission 
rales. A mere examination of the rule as sct forth at pp. 18-19 of the Public 
Service brief makes clear that it refers to communications prior to designation 
of r, case for hearing, and that ‘‘no such communication will be considered by 
the Commission in determining the merits of any such matter .. . unless it 
has been introduced into evidence at the hearing and appears as part of the 
record.’” 


20 Appellant’s reliance on the Sangamon case (Sangamon Valley Television 
Corp. v. Federal Communications Commission, 106 U.S. App. D.C. 30, 269 F. 
2d 221; 19 Pike & Fischer, BR, 1055) is clearly misplaced. Before this 
Court’s decision, there was ‘‘a general impression * * * that ez parte presen- 
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The main thrust of Public Service’s arguments is that 
the Commission ‘‘consistently condoned”’ and participated 
‘‘in ex parte persuasion’’ (Br. 33), and therefore could not 
properly apply the allegedly new policy embodied in its 
decision retroactively to Public Service. Neither the 
record in this case nor any of the statements cited by 
Public Service support this contention that ex parte pres- 
entations are customary or normal in the Commission’s 
adjudicatory proceedings. Even assuming, arguendo, that 
the authorities cited by Public Service are sufficient to 
establish the widespread extent of such activities (and 
Congressional hearings do indicate that there have been 
some ex parte contacts),* this would not aid Publie Serv- 
ice. First, the WOKO decision, supra, squarely rejects an 
almost identical argument. More important, none of the 
references to ex parte contacts with, or political pressures 
upon, the Commission purport to condone the practice. 


tations were not improper in rule-making proceedings’’ (Sangamon Valley 
Television Corp., 19 Pike & Fischer, R.R. 1055, 1066); no such claim could 
be made as to adjudicatory proceedings (see Sections 409(¢)(1), (2). We 
do not suggest, however, that even in rule-making cases prior to the decision 
in Sangamon some ex parte presentations may not have been disqualifying. 
Whether those disclosed in the hearing on remand in Sangamon were of this 
category is a matter of fact not relevant here. 


21 See H, Rep. No, 2070, 86th Cong., 2d Sess., pp. 4-8. 


22 The Supreme Court there held (329 U.S. at 227-28): 

Respondent complains that the present case constitutes a departure from 
the course which the Commission has taken in dealing with misstatements 
and applications in other cases. Much is made in argument of the fact 
that deceptions of this character have not been uncommon and it is claimed 
that they have not been dealt with so severely as in this case. Cf. Navarro 
Broadcasting Association, 8 F.C.C. 198. But the very fact that tem- 
porizing and compromising with deception seemed not to discourage it, 
may have led the Commission to the drastic measures here taken to 
preserve the integrity of its own system of reports. The mild measures 
to others and the apparently unannounced change of policy are considera- 
tions appropriate for the Commission in determining whether its action in 
this case is too drastic, but we cannot say that the Commission is bound 
by anything that appears before us to deal with all cases at all times 
as it has dealt with some that seem comparable. 
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Appellant cannot seriously argue that although it sought 
to corrupt the Commission, it should nevertheless escape 
condemnation because others may also have done so. 


Finally both Public Service and North Dade contend that 
the action of the Commission disqualifying them as an 
applicant for a television station was inconsistent with the 
action taken on the same date in WHDH, Inc., 29 F.C.C. 
204, approved by this Court sub nom., Massachusetts Bay 
Telecasters v. Federal Communications Commission, Case 
No. 13,896, order of January 19,1961. There, after a simi- 
lar remand to consider charges of ex parte representations 
(see Massachusetts Bay Telecasters v. Federal Communica- 
tions Commission, 104 U.S. App. D.C. 226, 261 F. 2d 55), 
the Commission found that the principals of two applicants 
had sought, on an ez parte basis, to establish a personal 
relationship with a Commissioner for the purpose ‘‘of 
creating a favorable bias’’ in the Commissioner’s mind (29 
F.C.C. at 212). While the Commission found such conduct 
to reflect adversely on these applicants and to require its 
prior grant to WHDH to be set aside, it held that the con- 
duct did ‘‘not demonstrate such a complete lack of character 
as to require absolute disqualification’’ (tbid.). And in re- 
jecting North Dade’s contention on this point in its petition 
for rehearing (29 F.C.C. at 984-85) the Commission indi- 
cated its belief that the evil intent in the WHDH case was 
less culpable than that involved here where third parties 
were given ‘‘carte blanche’’ to ‘‘exert extra adjudicatory 
pressures * * * in any manner [they] saw fit.”’ 


There is, we think, an obvious difference between the 
types of situation involved in the two cases. The conduct 
found disqualifying here involves the conscious secret 
utilization of third parties having no legitimate interest in 
the proceeding to influence its outcome by the use of 
personal or political influence. WHDH involves the more 
difficult question of the circumstances under which parties 
to a proceeding step across the line between tolerable and 
intolerable contact with a Commissioner during the course 
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of a lengthy proceeding. In our opinion,* where the Com- 
mission even in the latter situation finds that the line has 
been crossed and a party has engaged in improper ez parte 
efforts to enhance its case, the Root case and the protection 
of the administrative process from corruptive influence re- 
quire disqualification. But in any event it is clear that re- 
gardless of its determination in WHDH, the Commission’s 
conclusion here not only was well within its discretionary 
authority to determine basic qualifications but compelled 
under the circumstances. 


CONCLUSION 


The record evidence in this case clearly establishes that 
both Public Service and North Dade attempted to enhance 
their positions in the comparative proceedings before the 
Commission by bringing to bear personal or political pres- 
sures wholly outside the normal public processes of ad- 
ministrative adjudication. In so acting they clearly dis- 
qualified themselves from further consideration for the 


valuable public franchises they sought to occupy in the 
‘‘public interest’’. We ask this Court to affirm the Com- 
mission’s conclusions or recommendations to this effect and 
in so doing to enunciate as the governing rule of law that 


23 The United States, also appearing as an amicus in the remand proceed- 
ings before the Commission in WHDH, argued that the conduct of the two 
applicants, which the Commission found to be improper, was of sufficient 
seriousness as to call for disqualification. We also sought leave to participate 
as an amicus in the further proceedings before the Court in that case but 
the Court issued its order of January 19, 1961 without taking any action on 
this motion or hearing any argument as to whether the sanction imposed by 
the Commission there was adequate. 
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such activities seeking to corrupt Government processes 
cannot and will not be tolerated in a free society. 


Respectfully submitted. 


Roser F. Kennepy, 
Attorney General. 


W. Wattace Kirxparrics, 
Acting Assistant Attorney 
General. 


Ricnarp A. Sotomox, 
Heney Getter, 
Attorneys. 
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a broad view of the argument which this appellant-amicus 
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has presented to this Court. The weakness of his position 
is best illustrated by a brief statement and a fair analogy. 


The operator of a television station is essentially a trustee 
charged with the duty of using a valuable portion of the 
spectrum in the public interest. By a decision rendered 
early in 1957, the Commission reposed this trust in Public 
Service Television, Inc. While this decision was on appeal 
to this Court, it became necessary to remand the case to 
the Commission for further inquiry into the qualifications of 
this trustee. In the course of the remand proceeding, the 
Commission found the trustee guilty of reprehensible activ- 
ities and improprieties. The trustee was found unfit to be 
a licensee. So that the trustee might no longer enjoy the 
fruits of its transgression, the public interest required that 
the Commission order it off of the air. 


To insure continuity of service in Miami and maximum 
use of the spectrum, the Commission selected a successor 
trustee with over 30 years of commendable fiduciary expe- 
rience, L. B. Wilson, Inc. This successor was the only one 
of four applicants who was not guilty of misconduct. Its 
qualifications were exhaustively considered by both the 
Commission and its examiners. It was found fully qualified 
to serve as the new trustee in Miami. 


This decision of the Commission is attacked, however, 
by a stranger to the proceeding named Elzey Roberts. 
Entering the case six years too late, he asserts the propo- 
sition that he might be a better trustee than L. B. Wilson, 
Inc., although he makes no showing at all that he meets 
even the minimum qualifications for the trust. He heartily 
agrees that the first trustee is unfit for the position, but 
feels that he will be prejudiced if L. B. Wilson, Inc., suc- 
ceeds to the trust. 


Seeking to avoid prejudice to rights which he has never 
earned, Elzey Roberts is forced to present a very tenuous 
proposition to this Court. He urges that the public interest 
will be served by maintaining a discredited and unfit trustee 
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in a profitable fiduciary capacity for an indefinite period of 
time. 


Stripped of its complexity, Elzey Roberts’ argument falls 
of its own weight. 


SUMMARY OF ARGUMENT 


Elzey Roberts’ appeal should be dismissed. He has not 
even filed an application with the Commission. His empty 
desire to operate a television station in Miami cannot sup- 
port a claim of standing to appeal. He is neither aggrieved 
nor adversely affected by the Commission’s award to L. B. 
Wilson, Ine. 


The Commission’s award to L. B. Wilson, Inc., was made 
with full respect for this Court’s remand order. Reopening 
the case for comparative consideration as requested by 
North Dade, or admitting new applicants as requested by 
Elzey Roberts, would have violated the remand order. There 
was no inconsistency between the award to L. B. Wilson, 


Inc. and denial of the relief requested by Roberts and 
North Dade. 


The procedures followed by the Commission in selecting 
a new permittee were neither arbitrary nor capricious. 
These procedures were dictated by the Court’s mandate and 
the Commission’s own rules. 


There were no circumstances in this case to justify waiver 
of the Commission’s cut-off rules. Such waiver should be 
made only to accommodate a major policy change. The 
decision as to waiver of a rule rests in the discretion of 
the Commission. This discretion was not abused by refus- 
ing Roberts’ request to enter this case six years late, par- 
ticularly when he tendered no application and scarcely 
identified himself. 


Failure to appeal from the original award to PST had 
no effect upon Wilson’s status as an applicant. An innocent 
party to a ease which is set aside because of reprehensible 


4 


conduct of other parties loses no rights by failure to appeal. 
This was recognized by this Court’s remand order. 


L. B. Wilson, Inc. was and remains a strong applicant. 
Its qualifications as a licensee have been affirmed by the 
Commission for over 30 years. The Commission completely 
evaluated the impact of the death of the applicant’s majority 
stockholder and re-affirmed the corporation’s qualifications. 


Elzey Roberts has not earned the alleged Ashbacker 
rights which he seeks in this case. He tried to enter the 
ease six years too late. He has no “mutually exclusive” 
application on file. In fact, he has not even tendered an 
application. To protect “rights” which he has not earned, 
he urges that an unfit permittee, admittedly guilty of repre- 
hensible conduct, should be given a multi-million dollar 
reward for its transgressions. 


ARGUMENT 
L ELZEY ROBERTS HAS NO STANDING TO APPEAL 


Elzey Roberts claims that this Court has jurisdiction of 
his appeal under the terms of Section 402(b)(6) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402 
(b)(6). He seems to feel that he was aggrieved or his 
interests were adversely affected by the Commission’s order 
granting the application of L. B. Wilson, Inc. 


Elzey Roberts did not even tender to the Commission an 
application for a construction permit. Consequently, a re- 
view of the record of this case yields very little informa- 
tion about this person.’ In the petition which he filed with 
the Commission requesting leave to file a very untimely 
application for Channel 10, he describes himself as an ex- 
perienced broadcaster who once held interests in stations 
in St. Louis. His petition leaves the reader in doubt as to 


1 Reference has been made to Who’s Who in America, 1960-1961, in an effort 
to satisfy a legitimate curiosity about Elzey Roberts. It appears that he is a 
retired radio executive, 68 years old, who sold his last interest in a St. Louis 
radio station in 1954. His home and office are in St. Louis, Missouri. 


5 


whether he sought to apply for this facility as an individual 
or as part of an organization. He indicates that he might 
wish to apply for Channel 10 in association with a group 
of unidentified prominent Miami citizens.? Actually, the 
most significant statement that he made in his petition was 
that he was “. . . most interested in operating a television 
station in Miami. . .” (R. 8425-8427) Although this aspira- 
tion is understandable and interesting, it is not sufficient to 
confer legal standing to appeal under Section 402(b) (6) 
or any other Section of the Communications Act. The proc- 
ess of appellate review would become chaotic if all persons 
who share Roberts’ desire should be allowed to appeal. 


Considering Roberts’ failure to tender an application or 
demonstrate in any fashion that he has been aggrieved or 
adversely affected by the Commission’s action, his appeal 
should be dismissed. St. Louis Amusement Co. v. Federal 
Communications Commission, 104 U. S. App. D. C. 45,259 
F.2d 202, cert. den., 358 U. S. 894; Southwestern Publishing 


Co. v. Federal Communications Commission, 100 U. S. App. 
D. C. 251, 243 F.2d 829; KF AB Broadcasting Co. v. Federal 
Communications Commission, 85 U. S. App. D. C. 160, 162, 
177 F.2d 40, 42; cf., Plains Television Corp. v. Federal Com- 
munications Commission, — U. S. App. D. C. —, 274 F.2d 
854. 


I, THE COMMISSION'S AWAED TO L. B. WILSON, INC. WAS PROPERLY MADE 
WITH FULL RESPECT FOR THE COURT'S REMAND ORDER. 

Elzey Roberts has charged that the Commission’s award 
to L. B. Wilson, Inc. was “deliberate defiance” of judicial 
authority. This charge is based on the premise that the 
Commission’s action violated the remand order of this 
Court. 


To a substantial extent, this charge has already been 
considered by L. B. Wilson, Ine. in its brief filed on Feb- 


2 This vague description of Roberts’ potential possible associates could well 
inelnde a number of persons whose activities were found so reprehensible in 
this case, 
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ruary 6, 1961. At pages 16 to 22 of that brief, a similar 
argument advanced by Public Service Television, Inc. 
(PST) was answered. The details of this answer need not 
be repeated here. Summarizing it briefly, the remand order, 
coupled with the order denying clarification, gave the Com- 
mission ample authority to exercise its statutory duty to 
take affirmative action to serve the public interest. This 
Court’s retention of jurisdiction was not at all inconsistent 
with the Commission’s duty to act. To refrain from acting, 
under all the circumstances, would have been a retreat to 
the role of “special master”, and would have been inconsist- 
ent with the Commission’s functions. 


However, some points are presented which were not 
raised by PST. These will be considered in this reply. 


Roberts contends that the language in the remand order 
referring to the Commission’s “proposed” order was incon- 
sistent with final action by the Commission. Obviously, at 
this stage of the case, whether the Commission’s Order of 


July 14 was a final or a proposed order is relatively unim- 
portant. The record is before this Court and the order will 
be reviewed by this Court. Regardless of the nature of this 
review, the record demonstrates that the action taken by 
the Commission serves the public interest. 


However, Roberts urges that pleadings filed with the 
Commission by the United States and the Commission’s 
General Counsel reflect a reading of the Court’s mandate 
which would deprive the Commission of authority to dispose 
of the case as it did. It must be noted, however, that these 
pleadings were filed in response to attempts by North Dade 
Video, Inc., and Elzey Roberts to inject questions of com- 
parative qualifications and new applicants into this case. 
Thus, the Commission’s General Counsel and the Attorney 
General very correctly argued that there should be no re- 
evaluation of the comparative qualifications of the appli- 
eants. They similarly argued that new applicants should 
not be admitted into the proceeding. Admission of new 
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applicants or re-evaluation of comparative qualifications 
would have been a violation of the terms of the remand 
order. The Commission properly so held in denying the 
North Dade and Roberts petitions. 


However, the Commission’s rejection of North Dade’s 
attempt to expand this case beyond the terms of the remand 
order, and the Commission’s rejection of Roberts’ untimely 
attempt to enter this proceeding have nothing to do with 
the propriety of the grant to L. B. Wilson, Inc. Roberts 
seems to feel that the Commission should have repudiated 
these decisions. There was no occasion for repudiation. 
There was no inconsistency between the grant to L. B. 
Wilson, Inc. and the denial of relief to Roberts and North 
Dade. The grant to Wilson was the only logical and just 
result of the absolute disqualification of the other three 
applicants. The disqualification of the other three appli- 
cants was contemplated by the remand order.* Quotations 
lifted from the context of arguments and decisions on the 
North Dade and Roberts petitions are entitled to no weight 
at this stage of the proceeding. At the time these state- 
ments were made, the Commission did not know that three 
of the four applicants would be disqualified. 


Upon consideration of these facts, the Roberts charge of 
deliberate defiance of the Court is demonstrated as baseless. 
When the Commission was in doubt as to the meaning of 
the remand order it sought clarification. The Roberts and 
North Dade petitions were denied because of the terms of 
the order. Carefully following the terms of this order, dis- 
qualification of three applicants became necessary. This 
left only one pending application. The Commission granted 
it and promptly reported its decision to this Court. Roberts 
contention that such actions defied this Court’s authority 
confuses defiance with compliance. 


* This Court’s order denying clarification of the remand order stated that the 
Commission correctly understood that it was authorized to reach ultimate con- 
clusions on disqualification of parties. 
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IIL THE PROCEDURES FOLLOWED BY THE COMMISSION WERE BASED ON 
THE COURT'S MANDATE AND THE COMMISSION'S RULES. 

Elzey Roberts has charged that the procedares followed 
by the Commission in making a grant to L. B. Wilson, Inc., 
were arbitrary and capricious. Viewing his argument in 
simple terms, he submits that it is procedurally improper 
for an agency to follow its own rules and obey this Court’s 
mandate. 


The Commission had no way of predicting the results of 
the remand proceeding. It did not know whether any or 
all of the applicants would be disqualified. The possibilities 
were almost limitless. None might be disqualified. All 
might be disqualified. All but one, or two of three might 
be disqualified. The Commission might have found it nec- 
essary to order a further comparative hearing among these 
four applicants with demerits for improper conduct falling 
short of absolutely disqualifying conduct. Without an ar- 
bitrary prejadgement, the fate of the four applicants could 
not be determined until the Commission heard argument 
and reviewed the entire record. 


Under these circumstances, the Commission had no al- 
ternative but to deny Roberts’ petition for intervention. 
It was not even clear at the time that it would be necessary 
to select a new grantee. Had Roberts been allowed to par- 
ticipate as a party, he could only have urged consideration 
of a vast number of hypothetical possibilities, delaying the 
proceedings by his participation. 


Furthermore, the remand order of April 17, 1958, speci- 
fied the parties who were to participate in the further 
hearing. Elzey Roberts was not one of them. Admission 
of additional parties would have violated the terms of the 
remand order.‘ 


4In fact, Elzey Roberts states in his brief (pg. 27) that Section 402 (h) 
‘* confides to the Court of Appeals the exclusive authority to decide the extent 
that the Commission will be permitted to consider new evidence on a remand.’’ 
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At the conclusion of the remand proceeding, the Commis- 
sion had only one remaining qualified applicant before it. 
It refused to waive its cut-off rules to permit Roberts to 
file an application. It took action to insure continuity of 
television service in Miami. This was neither arbitrary nor 
capricious. It was an exercise of a statutory duty to grant 
an application which would serve the public interest. 


IV. THE COMMISSION PROPERLY RECOGNIZED THAT L. B. WILSON, INC. HAS 
A LIMITED LEGAL RIGHT TO PROTECTION FROM LATERFILED 
APPLICATIONS, 

L. B. Wilson, Inc., does not take the position that absolute 
and indefeasible rights are vested in an applicant by the 
Commission’s cut-off rules. It is submitted, however, that 
these rules may not be disregarded by the Commission ex- 
cept in those instances where a major change in policy re- 
quires such action. There was no such major change in 
this case. 


An illustration of the proper application of the Commis- 
sion’s cut-off rules is found in the instant proceeding. In 
Storer Broadcasting Company, 12 RR 408, the Commission 
had under consideration an application filed by Storer on 
May 2, 1955 for operation on Channel 10 in Miami. Storer 
had previously applied for these same facilities in 1953. 
This 1953 application was dismissed by the Commission, as 
it violated the multiple ownership rules. Storer did not ap- 
peal the dismissal of its application, but did seek appellate 
review of the multiple ownership rules. This Court modi- 
fied the rule as requested by Storer and remanded the case 
to the Commission. Storer Broadcasting Company v. United 
States, 95 U. S. App. D. C. 97, 220 F.2d 204. The Court 
recognized that the propriety of dismissal of the application 
was not before it, but stated that, in view of its holding, 
“the Commission probably will sua sponte set aside the 
order of denial and grant Storer a hearing.” (ibid, p. 103). 


After this decision, Storer filed his application of May 2, 
1955. Reviewing the provisions of Section 1.387(b) (3) of 
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its rules, the Commission noted that the Miami Channel 10 
case had commenced on January 29, 1954, and that in order 
to obtain comparative consideration, the Storer application 
had to be filed no later than January 9, 1954. The Com- 
mission denied Storer’s request for waiver of this rule and 
dismissed the application. This action was necessary to 
protect “the rights of the other parties concerned.” (12 RR 
412, Emphasis supplied.) 


The Storer case is particularly significant when Storer’s 
equities are contrasted with those of Elzey Roberts in this 
case. Storer filed two applications. Elzey Roberts has filed 
none. Roberts asked the Commission to waive its cut-off 
rules without even identifying himself or showing the mini- 
mum qualifications of a licensee. Storer’s first application 
had been dismissed because of a rule that this Court found 
invalid. The equities favoring waiver for Storer were 
strong. If the cut-off rule could not be waived for Storer, 
it would be most arbitrary to waive it for Elzey Roberts. 


The Commission’s cut-off rules have been applied exten- 
sively to protect the public’s interest in orderly administra- 
tion of the agency’s affairs. In Lake Huron Broadcasting 
Corp. v. Federal Communications Commission, 106 U. S. 
App. D. C. 286, 272 F.2d 515, a situation very similar to 
the instant case was presented to this Court. In that case, 
WIR was awarded a construction permit by the Commis- 
sion and then filed an application to modify its proposal sub- 
stantially. When the case was appealed, this Court re- 
manded it to the Commission to reconsider the grant in the 
light of the difference between the original and modified 
proposals. In the course of the remand proceeding, Lake 
Huron Broadeasting Corporation filed a mutually exclusive 
application for the same channel, contending that if WJR 
could be heard on a “new” application, Lake Huron was 
likewise entitled to be heard. The Court held that the Com- 
mission properly dismissed Lake Huron’s application, since 
it was filed too late under the terms of the Commission’s 
cut-off rules. 
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The Lake Huron case is particularly persuasive when the 
acts of the WJR 


reasonable time 

legitimate private rights. 
In his brief, Roberts has 

mission decisions to suppo 

mission may waive its cut- 

serve the public interest. 


e example of the proper 
ted from the Commission’s 
Sion standards and alloca- 

famous Sixth Report 
ad the nationwide allo- 


television applications, 

52, when the Sixth Report was 
was instituted in 1948, many 

applicants had acquired hearing status. When 

was lifted in 1952, they so 

of the cut-off rule then in e 

Commission noted that its 

vastly revised in the Sixth 

tion had been created by 

Because of this major policy change, cut-off protection was 
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denied to applicants who were protected prior to the freeze. 
Cases resulting from the Sixth Report and its accompany- 
ing freeze constitute the bulk of the precedent upon which 
Roberts relies. Don Lee Broadcasting System, 7 RR 1093; 
KROW, Inc., 8 RR 459; Hearst Radio Inc., 8 RR 634; Wis- 
consin Broadcasting, 8 RR 641.5 The rationale of these 
cases is well stated in a quotation from KROW, Inc., supra, 
in the Roberts brief: 


“This procedural rule does not afford an immunity 
from the consequences of changes in the Commission 
Rules through appropriate rule making proceedings.” 
(Emphasis supplied) 


L. B. Wilson, Inc. does not question the correctness of 
these decisions. An intervening major policy change or 
rule change may require derogation of the rights of appli- 
cants. However, no such major change occurred in this case. 


Roberts places heavy reliance upon the Commission’s de- 
cision in Van Curler Broadcasting Corp., 3 RR 941. It is 


apparent, however, that this case would have been decided 
differently but for an unusual change in the Commission’s 
rules. In ruling upon a petition for reconsideration of its 
action, the Commission explained its refusal to protect the 
applicant against late filed applications in the following 
language (3 RR at 947): 


Moreover, as we stated in our previous opinion, Sec- 
tion 1.387(b) (3) of the Commission’s Rules constitutes 
no bar to the Commission’s action. This rule was in- 
tended to be prospective in effect and to define the cir- 
cumstances under which applications not on file at the 
time an application was set down for hearing, and sub- 
sequently fled would be entitled to comparative con- 


* Robert Burdette, 13 RE 855, relied upon by Roberts involved an applicant 
who was also caught in a freeze—the notable ‘‘daytime skywave’’ freeze. The 
application had been designated for hearing in 1946. Extensive changes had 
been made in the Commission’s engineering standards. Consequently, the Com- 
mission denied the applicant protection, stating that the age of the application 
(10 years) and amendment of the rules required a new hearing with competing 
applications. 
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sideration, in conformity with the Supreme Court’s 
ruling in Ashbacker Radio Broadcasting Co. v. Federal 
Communications Commission, 326 U. S. 327, with the 
applications already set down for hearing. And it was 
not intended that the rule which was approved on No- 
vember 15, 1946, to be effective on December 2, 1946, 
should be applied retroactively to bar possible appli- 
cants for the WOKO facilities. For the Rule in effect 
at the time the hearing on Van Curler’s application wus 
held provided that, in the discretion of the Commission, 
applications filed after the designation for hearing of 
conflicting applications might be afforded comparative 
consideration in a consolidated hearing. It is quite pos- 
sible that potential applicants for the WOKO facilities 
deferred filing their application at that time because 
of the pendeney of the litigation, in the knowledge that 
they would still be eligible under the existing rules to 
secure comparative consideration with Van Curler of 
any application filed after a final decision on the WOKO 
appeal. (Emphasis supplied.) 


It thus appears that the Van Curler case merely stands for 


the proposition that potential applicants will not be prej- 
udiced by a change in procedural rules. 


Whether or not L. B. Wilson, Inc., had rights as an 
applicant to cut-off protection, there can be no question as 
to the Commission’s power to grant such protection, partic- 
uarly when the power was specified in the Commission’s 
Rules, pursuant to the Supreme Court’s suggestion in the 
Ashbacker case. Ample equitable considerations supported 
protection of this applicant. It expended substantial time 
and money in the prosecution of its application. After a 
very thorough hearing it was still found qualified to operate 
the station. Out of four applicants for this facility, it was 
the only one content to be judged upon the record. Upon 
consideration of these factors, it cannot be said that the 
Commission abused its discretion by refusing to waive its 
rales for a stranger in the case, who searcely identified 
himself. 
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The Commission’s decision to abide by the provisions of 
its own rules is particularly unassailable in light of the 
Supreme Court’s opinion in Federal Communications Com- 
mission v. Pottsville Broadcasting Company, 309 U. S. 134. 
In that case (at page 143) the Court was considering the 
Commission’s interpretation of its own procedural rule 
regarding rights to comparative consideration—a rule com- 
parable to its present cut-off rule. After discussing the 
Commission’s interpretation the Court stated: “That inter- 
pretation is binding upon the Courts”. See also Davis, 
Administrative Law Treatise, Volume I, pgs. 299-300 The 
value of the Commission’s interpretation of its own rules 
has recently been recognized by this Court. Plains Tele- 
vision Corp. v. Federal Communications Commission, 
App. D.C. , 274 F.2d 854. 


V. FAILURE TO APPEAL THE ORIGINAL GRANT TO PST HAS NOT AFFECTED 
THE STATUS OF L. B. WILSON, INC.. AS AN APPLICANT. 


Elzey Roberts has argued briefly that the failure of L. B. 


Wilson, Inc. to appeal from the original grant to PST re- 
sulted in abandonment of its status as an applicant. The 
argument may be answered even more briefly. 


Roberts has cited no authority to support his theory of 
abandonment. The burden of his argument is that an inno- 
cent party who has suffered injury in a proceeding because 
another party exerted improper influence upon his judges 
loses all of his rights if he fails to appeal. Even if there 
should be any question as to Wilson’s continuing status as 
an applicant, it was resolved by this Court when it issued 
its remand order of April 17, 1958. This Court’s order 
named L. B. Wilson, Ine. as a party to the further hearing. 
One question on the further hearing was whether any par- 
ties might be disqualified. If the non-appealing parties were 
not applicants, there would have been no point in consider- 
ing their disqualification. 
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VL THE COMMISSION'S GRANT TO L. B. WILSON, INC. SERVES THE 
PUBLIC INTEREST. 


A. L. B. Wilson, Inc. was and remains a strong applicant which 
would serve the Public Interest in Miami 

Developing a theme which was enunciated in the PST 
brief, Elzey Roberts submits to this Court the proposition 
that L. B. Wilson, Ine. is a weak applicant unable to serve 
the public interest on Channel 10 in Miami. This contention 
has already been refuted by L. B. Wilson, Inc., at pages 22 
through 26 of its brief of February 6, 1961. However, since 
Mr. Roberts has injected some new material into this dis- 
pute, the matter warrants additional consideration at this 
time. 


Initially, it should be noted that Roberts perpetuates 
PST’s shaky reliance upon conclusions adverse to L. B. 
Wilson, Inc. contained in the Commission’s decision of Feb- 
ruary 7, 1957. All parties to this proceeding admit that 
this decision is at least “voidable” and must be set aside. 


Roberts has told this Court that it ‘‘is significant that the 
Commission has not repudiated the evaluation of Wilson 
contained in the original decision.” Additional repudiation 
would seem unnecessary when the entire decision has been 
set aside and, in effect, repudiated. 


Roberts also places undue reliance upon various dissents 
by Commissioner Lee. For example, in this Commissioner’s 
dissent to the Commission’s denial of Roberts petition (29 
FCC 862), he stated that “we must at some time re-evaluate 
the qualifications of L. B. Wilson, Inc., in the light of the 
death of the founder and prime mover in that corporate 
applicant.” (zd. at 863). This is a curious and inconsistent 
statement for the Commissioner to make. As has been noted, 
(Wilson brief, pg. 23) Hearing Examiner Sharfman gave 
full and complete consideration to Mr. Wilson’s death in 
his Initial Decision. He concluded that the corporate appli- 
cant remained qualified to operate this station in the public 
interest. When the record of the case came up before the 
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Commission with complete information on Mr. Wilson’s 
death, Commissioners McConnaughey, Doerfer, Mack and 
Lee, although voting for an award to PST, found L. B. 
Wilson, Inc., “legally, technically and financially qualified 
to construct, own and operate a television broadcast sta- 
tion.” (12 RR 54) Commissioner Lee has never repudiated 
this finding. The evaluation “in the light of the death of the 
founder” of L. B. Wilson, Inc. has already been made. 
There is no need to make it again. As noted in the Wilson 
brief (p. 24, 25) Commissioner Hyde dissented from this 
decision and voted to grant the application of L. B. Wilson, 
Inc. with full record information on Mr. Wilson’s death be- 
fore him. It should also be noted that the Commission has 
been evaluating the stewardship of L. B. Wilson, Inc. as 
licensee of Station WCKY in Cincinnati, Ohio for over 30 
years. The license has consistently been renewed upon find- 
ings that this corporation has been serving the public inter- 
est. L. B. Wilson, Ine. is a reliable and seasoned licensee. 
No re-evaluation of its qualifications is necessary. 


Roberts has also made a baseless charge that L. B. Wil- 
son, Inc. failed to bring the record up-to-date after Mr. 
Wilson’s death. Considering Mr. Roberts’ late arrival in 
this proceeding, this charge is understandable. The confu- 
sions generated by his ignorance of the record of this case 
illustrate the Commission’s wisdom in declining his prof- 
fered assistance as an intervenor. After Mr. Wilson’s death, 
on petition by L. B. Wilson, Inc., the record of this case 
was re-opened and evidence was admitted to show the 
altered situation resulting from his death (R. 4038). Hear- 
ing Examiner Sharfman, in affirming the corporation’s qual- 
ifications to operate on Channel 10, properly observed that 
Wilson’s adversaries failed to avail themselves of their 
opportunity to record any disadvantages arising from Mr. 
Wilson’s death (R. 4107). 


Summarizing this point, it is clear that the qualifications 
of L. B. Wilson, Inc. have been probed by its adversaries 
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and the Commission very exhaustively. This existing li- 
censee has not merely demonstrated its legal, financial and 
technical qualifications to serve the public interest. In the 
remand proceeding, it was found that out of four appli- 
cants, only L. B. Wilson, Inc. was successful in resisting 
the temptation to urge consideration of its application by 
extra-judicial pressures. Few applicants have ever been 
subjected to such close scrutiny for such a long time and 
emerged so thoroughly qualified. 


B. The doctrine of the Ashbacker Case is not applicable to the 
facts of this proceeding. 

Elzey Roberts places heavy reliance upon the decision 
of the Supreme Court in Ashbacker Radio Corp. v. Federal 
Communications Commission, 326 U. S. 327. He reasons 
that a grant to one applicant prejudices the rights of other 
applicants who seek the same facility. Since he seeks the 
facility which has been awarded to L. B. Wilson, Inc., he 
asks that the grant be set aside. 


It must be noted at the outset of any discussion of the 
Ashbacker case that the broad rationale of the decision is 
that the Commission may tend to favor an applicant who 
has invested substantial sums in construction of a broadeast 
facility. L. B. Wilson, Inc., does not seek any special treat- 
ment from this Court because of the fact that it has already 
constructed a station on Channel 10 in Miami at a cost of 
approximately $800,000.00 (See Motion for Expedited Con- 
sideration, etc. filed with this Court December 12, 1960). 
Nevertheless, it cannot be denied that these facilities have 
been built. The Commission knows this, even though it 
appears that Elzey Roberts does not.* This new station was 
constructed pursuant to Special Temporary Authority 


* Roberts expresses the tenuous opinion in his brief (p. 41) that the proposed 
grant is unrealistic, as it fails to give to Wilson ‘‘the necessary assurance of 
reasonable continuity which would justify the major expenditure involved in 
constructing a television station.’’ Wilson has already made this major ex- 
penditure, 
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granted by the Commission without objection from Roberts. 
Tt was built in record time to maintain continuity of tele- 
vision service in Miami. PST had been ordered off of the 
air. This critical situation required urgent action. As a 
result of actions taken pursuant to valid orders of the Com- 
mission, this new station is ready to go on the air. Noth- 
ing can be done at this time to escape this fact. It is thus 
apparent that this case is not controlled by the rationale of 
the Ashbacker case. 


The Ashbacker doctrine is inapplicable to this case in 
other respects. One of the distinguishing features of this 
Supreme Court decision is the extent to which it confers 
private rights upon applicants. The touchstone of the de- 
cision is, of course, the public interest, but the emphasis on 
private rights is very strong. The following quotation (326 
U. S. 33) summarizes the Supreme Court’s consideration of 
the problem: 


“The public, not some private interest, convenience, or 
necessity governs the issuance of licenses under the 
‘Act. But we are not concerned here with the merits. 
This involves only a matter of procedure. Congress 
has granted applicants a right to a hearing on their 
applications for station licenses. Whether that is wise 
policy or whether the procedure adopted by the Com- 
mission in this case is preferable is not for us to decide. 
We only hold that where two bona fide applications are 
mutually exclusive the grant of one without a hearing 
to both deprives the loser of the opportunity which Con- 
gress chose to give him.” Emphasis supplied. 


As noted above, Roberts has not even tendered an applica- 
tion to the Commission. Under the circumstances, his insist- 
ence upon private rights which Ashbacker confers upon 
“bona fide” applicants is quite presumptuous. 


Upon a full review of the Ashbacker case, it is apparent 
that the Commission’s grant to L. B. Wilson, Inc., was in 
full accordance with the spirit of that decision. This Su- 
preme Court decision recognized (at p. 333) that a grant 
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to bring service to the public at the earliest possible date 
would be proper if supported by a finding that the demands 
of the public interest were so urgent as to preclude the delay 
which would be occasioned by the hearing. In the instant 
case, the Commission found that the discredited permittee 
on Channel 10 in Miami was unfit to be a licensee. On the 
basis of this finding (which Roberts supports with enthusi- 
asm), the public interest clearly required that PST be 
ordered off the air. Fortunately, there was one qualified ap- 
plicant remaining to ensure continuity of service on Channel 
10. The Commission made its award to that applicant but 
limited the initial license period so that other applicants 
might apply for the facility at an early date. 


The Commission’s decision was fully in accord with the 
doctrine of Community Broadcasting Co. v. Federal Com- 
munications Commission, 107 U. S. App. D. C. 95, 274 F.2d 
753. Although the Commission did not make a temporary 
grant to L. B. Wilson, Inc., it took action to insure that 


qualified applicants could file for the channel at an early 
date. The action was a “practical solution of a problem 
which involved the public interest in the continuity and 
quality of television service. “Peoples Broadcasting Co. v. 
United States, 93 U. S. App. D. C. 78, 80, 209 F.2d 286, 288. 


The wisdom of the Commission’s action is best demon- 
strated by consideration of the course which Roberts con- 
siders proper. Roberts apparently agrees that PST is unfit 
to be a licensee. However, so that Roberts may be the bene- 
ficiary of alleged Ashbacker rights which he has never 
earned, he suggests that an unfit licensee be permitted to 
operate the station while Roberts, his unidentified possible 
potential associates and any other applicants go through a 
comparative hearing. Roberts does recognize (Brief, p. 44) 
that continued operation by a disqualified permittee is un- 
desirable, but he minimizes this on the theory that the PST 
operation has not been a profitable one. Furthermore, in a 
masterful flourish of ambiguity he urges that an expedited 
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comparative hearing could be completed “within a matter 
of months.’? He doesn’t say how many months. 


This Court has recognized that a full comparative eviden- 
tiary hearing before the Commission consumes a great deal 
of time. A period of 244 years has been considered to be a 
minimum for a two party hearing. Community Broadcasting 
Co. v. Federal Communications Commission, 107 U. S. App. 
D. C. 95, 103; 274 F.2d 753. In the instant case the Court’s 
remand order directed a hearing “forthwith” on limited 
issues. The Commission’s decision was rendered more than 
three years after the remand order. Certainly, opening the 
case to new applicants would attract a swarm of applica- 
tions. It seems reasonable to estimate that the Roberts ap- 
proach would result in operation by an admittedly unfit 
licensee for at least 4 years. Roberts disagrees with the 
president of PST regarding the profitability of this Channel 
10 operation. On August 2, 1960, George T. Baker, presi- 
dent of Public Service Television, Inc., advised L. B. Wilson, 
Inc. that he estimated the profit for the fiscal year to be 
approximately $750,000.00." This comes to $3,000,000.00 
over 4 years. This is what Judge Stern was talking about 
when he mentioned the fruits of transgression. This would 
be the reward bestowed upon PST if Roberts’ approach to 
the public interest is adopted. 


+ See Mr. Baker’s letter of August 2, 1960 attached to the Wilson Opposition 
to Motion to Stay, filed with thie court on September 30, 1960. 
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STATEMENT OF QUESTIONS PRESENTED 
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questions presented in accordance with the formulation 
urged by L. B. Wilson, Inc., in the December 28, 1960 


prehearing stipulation. 


INDEX AND TABLE OF CASES 


Statement of Questions Presented 


Preliminary Statement 


Counterstatement of the Case 


Summary of Argument 


Argument: 


I. The Commission properly set aside its original 
award to PST and disqualified PST by reason 
of misconduct 


A. 


B. 


The Commission properly adopted Judge 
Stern’s inferences and conclusions concern- 
ing Whiteside’s relationship with PST 


The Commission properly disqualified PST 


as an applicant in this proceeding 


IL. The Commission properly determined that North 
Dade Video, Inc. was disqualified by reason of 
misconduct 


III. The Commission properly awarded the construc- 
tion permit for Channel 10 to L. B. Wilson, Inc. 


A. 


B. 


No party to this proceeding who has been 
properly disqualified has standing to question 
the grant to Wilson 

The Commission’s award to L. B. Wilson, 
Inc. was required by the terms of the Court’s 
remand and by the terms of the Communica- 
tions Act 


. The charge that Senator Smathers exerted 


improper influence on behalf of L. B. Wilson, 
Inc., is without foundation 


Conclusion 


Index and Table of Cases 


CASES Page 


*Ashbacker Radio Corporation v. Federal Communi- 
cations Commission, 326 U.S. 327 

D. M. W. Contracting Co., Inc. v. Stolz, 81 U.S. App. 
D.C. 334, 158 F. 2d 405 

*Federal Communications Commission v. WOKO, Inc., 
329, U.S, 223 11, 12, 14 

Mansfield Journal Co. v. Federal Communications 
Commission, 84 U.S. App. D.C. 341, 173 F. 2d 646 16 

Morgan v. United States, 304 U.S. 1 

Pedersen v. N. L. R. B., 234 F. 2d 417 (C.A. 2) 

*Root Refining Co. v. Universal Oil Products Co., 169 
F. 2d 514 (C.A. 3) 

Scripps-Howard Radio, Inc. v. Federal Communica- 
tions Commission, 316 U.S. 4 

*Simmons v. Federal Communications Commission, 79 
US. App. D.C. 264, 145 F. 2d 578 

Wrather-Alvarez Broadcasting, Inc. v. Federal Com- 
munications Commission, 101 U.S. App. D.C. 324, 


* Cases or authorities chiefly relied upon are marked by asterisk. 


IN THE 


United States Court of Appeals 


For THe Districr or CoLuMBIA Circurr 


Nos. 18718, 14021, 14170 


WKAT, Inc., Appellant, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee. 


Pusuic SERVICE TELEVISION, INC., 
L. B. Wrson, Inc., Intervenors. 


No. 13725 
Eastern AIRLINES, Inc., Appellant, 
Vv. 
FEDERAL COMMUNICATIONS CoMMISSION, Appellee. 


Pusuic SERviceE TELEVISION, INc., 
L. B. Wutson, Inc., Intervenors. 


No. 16089 
Norra Dave Vwe0, Inc., Appellant, 


v. 
FeperAL COMMUNICATIONS CoMMISSION, Appellee. 


No. 16091 
Euzey Roserts, Appellant, 
Vv. 
FeperaAL CoMMUNICATIONS COMMISSION, Appellee, 


Appeals from the Federal Communications Commission 


BRIEF FOR INTERVENOR. L. B. WILSON, INC. 


PRELIMINARY STATEMENT 


As this Court has recognized, this long delayed case has 
become ensnarled in procedural technicalities. Because of 
the profusion of motions, oppositions, replies, stipulations 
and other pleadings which have been filed, L. B. Wilson, 
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Ine. (Wilson), is concerned about the possibility that this 
Court may fail to take action on a very important motion 
pending before it. 


Therefore, Wilson respectfully invites the Court’s atten- 
tion to the pending motion of Public Service Television, Inc. 
(PST), for a Stay of the Commission’s Decision of July 
14, 1960. This motion is in a very unusual and somewhat 
confusing procedural position at this time. It was filed 
by PST on September 19, 1960, since the Commission had 
directed PST to terminate its operation on Channel 10 
on September 30, 1960. A similar motion for stay, ad- 
dressed to the Commission, was denied by the Commission 
on September 16, 1960, upon an express finding that ‘‘the 
public would be better served by a denial of the stay.”’ 
(R. 9400). However, on September 21, the Commission, 
noting the PST motion for stay filed in this Court, and 
to ‘‘afford the Court an opportunity to rule upon the 
request” for a stay, postponed its orders setting aside the 


PST construction permit and terminating the PST oper- 
ating authority, to a date 15 days after this Court disposes 
of the motion for stay. (R. 9403-04). By its order of 
December 23, 1960, this Court held in abeyance the PST 
motion for stay. The effect of this action was to grant 
a stay of the Commission’s action of July 14, 1960. 


L. B. Wilson, Ine., is ready to go on the air in Miami. 
Pursuant to authority from the FCC, a complete television 
station was constructed in 42 days. Speed of construction 
was essential to ensure continuity of service on this Chan- 
nel, since it was expected that PST would go off the air on 
September 15, 1960. Wilson was willing to lease the assets 
from PST, but the rental quoted by George T. Baker, the 
president of PST, was so high that Wilson rejected it on 
advice of counsel (Opposition to Motion to Stay, filed 
September 30, 1960). 


These facts are again presented to this Court so that 
the Court will understand the urgent necessity of action 
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on the pending Motion for Stay at the time that it issues 
its decision in this case. If there is no action on the motion, 
the stay will automatically continue in effect by the terms 
of the Commission’s Order of September 21, 1960. 


COUNTERSTATEMENT OF THE CASE 


The issues now before the Court concern the supple- 
mentary proceedings conducted by the Commission pursu- 
ant to the Court’s remand order. However, a brief review 
of events prior to the remand order helps to place the 
entire case in perspective. 


In 1953, after the conclusion of an extensive proceeding 
to determine the Commission’s television allocation policy, 
there were four mutually exclusive applications pending 
before the Commission for authority to operate a new 
station on Channel 10 in greater Miami. These were the 
applications of WKAT, Inc. (WKAT), L. B. Wilson, Inc. 
(Wilson), North Dade Video, Inc. (North Dade), and Public 


Service Television, Inc. (PST). All were corporate ap- 
plicants. 


On December 30, 1953, the Commission found each of 
these applicants legally, financially and technically quali- 
fied, but since only one application could be granted, it 
designated all four applications for a comparative hearing 
to determine which applicant could best serve the public 
interest. Extensive hearings were held before Hearing 
Examiner Herbert Sharfman. On March 30, 1955, he 
issued an Initial Decision proposing to grant the WKAT 
application.” 


On February 8, 1957, the Commission released a final 
decision, reversing the Initial Decision and awarding the 


1Mr. L. B. Wilson, the President of Wilson, died on October 28, 1954. The 
circumstance of his death and the altered situation of the corporation are 
fally reflected in the record of this case made before the Hearing Examiner. 
The Hearing Examiner did not close the record until December 17, 1954, 
almost two months after Mr. Wilson died. 
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construction permit to PST.2 Commissioners McCon- 
naughey, Doerfer, Lee, and Mack voted for PST; Com- 
missioner Bartley voted for WKAT; Commissioner Hyde 
yoted for Wilson and Commissioner Craven abstained. 
This decision was appealed to this Court and briefs were 
filed. 


On January 29, 1958, testimony was elicited by the House 
Subcommittee on Legislative Oversight indicating that 
improper influence had been exerted upon one or more 
Commissioners in connection with the decision in this case. 
Consequently, on March 13, 1958, prior to argument in 
this Court, the Commission requested remand of the appeals 
in this case so that it could consider this new development. 
On April 17, 1958, the Court remanded the case with 
instructions to hold an evidentiary hearing on four issues 
(set forth in the PST Statement of the Case). On April 
30, 1958, the Commission petitioned the Court to clarify 
its order of remand to make it clear that the Commission 


was not precluded from setting aside the basic grant or 
from disqualifying one or more of the applicants. In deny- 
ing this petition, the Court stated that the Commission 
had indicated a correct understanding of the remand order 
and that the Commission was not to operate merely as a 
special master for the Court. 


On May 28, 1958 the FCC issued an order setting the 
ease for hearing on four issues. Horace Stern, retired 
Chief Justice of the Supreme Court of Pennsylvania was 
appointed as the Hearing Examiner. Pre-hearing confer- 
ences were held on June 23, June 30, and August 25, 1958. 
The hearing was held from September 8 to October 10, 
1958. Proposed findings of fact and conclusions of law 


2In this final decision the Commission gave extensive consideration to the 
effect of the death of Mr. Wilson upon the corporate applicant, L. B. Wilson, 
Ine. (12 RE 11-15). It was concluded (12 RE 54) that Wilson remained 
legally, technically and financially qualified to construct, own and operate a 
television broadcast station. 
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were submitted by the parties, including the Department 
of Justice, on November 10, 1958. 

The Hearing Examiner issued his Initial Decision on 
December 1, 1958. He found that WKAT had attempted 
improperly, by private interviews and otherwise, to influ- 
ence Commissioner Mack with respect to the proceedings 
involved in this case, 27 FCC, 238. 


With reference to PST, Judge Stern found that its 
parent corporation, National Airlines, through its emissary, 
Thurman Whiteside, attempted improperly, by private 
interviews and otherwise not by the recognized and public 
processes of adjudication, to influence Commissioner Mack 
with respect to the proceedings resulting in the award 
of the construction permit for Channel 10. 


With respect to North Dade, Judge Stern found that it 
employed Robert F. Jones, a former Congressman and 
former FCC Commissioner to enlist the aid of Senators 
and Congressmen in obtaining for it the award of Channel 
10. Judge Stern found that this would have been improper 
and not in accordance with the recognized and public 
processes of adjudication, but that there was no evidence 
that anything improper was actually done. He did find, 
however, that Jones had submitted a brief to Commissioner 
Craven, favoring the North Dade position, after the final 
decision was handed down but before all petitions for recon- 
sideration had been acted upon. 


Judge Stern found no conduct by L. B. Wilson, Inc., 
material to the issues in the hearing. He rejected a pro- 
posed finding submitted by PST regarding an alleged con- 
nection between Senator Smathers and L. B. Wilson, Inc. 
which will be treated fully in the argument. 


Exceptions to the Initial Decision were filed. On June 
2, 1960, the Commission heard oral argument on the case. 
On July 14, 1960, the Commission released a final decision 
which adopted the Initial Decision in toto, except as modi- 
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fied therein. The Commission concluded that the activities 
of WKAT, PST, and North Dade reflected so adversely 
upon their character as to demonstrate that they lacked 
the qualifications to operate on Channel 10. Under the 
circumstances, all of the applicants except Wilson having 
been found unfit to become licensees, and Wilson being 
the only remaining qualified applicant, the Commission 
concluded that the public interest, convenience and necessity 
would be served by a grant to Wilson. 


SUMMARY OF ARGUMENT 


The Commission properly set aside the original award 
to PST and disqualified it by reason of misconduct. Acting 
through Whiteside, this applicant attempted to influence 
Commissioner Mack by methods other than the recognized 
and public processes of adjudication. PST cannot defend 
itself by a technical claim that it is not responsible for 
Whiteside’s reprehensible conduct. The simple act of 


approaching Whiteside in order to influence Commissioner 
Mack, standing alone, justifies the Commission’s conclusion 
that PST has demonstrated traits of character which make 
it unfit to be a licensee. 


Contrary to an extensive and complex argument by PST, 
there is a strict judicial standard, regulating the conduct 
of parties appearing before the FCC. Consequently, this 
applicant cannot complain that it is now being penalized 
because of its erroneous understanding that improper in- 
fluence was one of the rules of the game. 


The Commission properly disqualified North Dade by 
reason of misconduct. The Commission’s decision is sup- 
ported by the record. The conduct of North Dade’s ‘‘off 
the record”’ attorney in delivering a memorandum support- 
ing his ‘‘client’s’? case to a Commissioner was partica- 
larly improper. The applicant has demonstrated traits 
of character which make it unfit to be a licensee. 
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The Commission properly awarded the construction per- 
mit to L. B. Wilson, Inc. No party to this proceeding who 
has been properly disqualified has standing to question 
this award on appeal. These parties have been injured 
by their own disqualification, not by the grant to Wilson. 


This Court’s remand order of April 17, 1958, read in the 
light of the Court’s denial of the petition for clarification, 
contained ample authority for the Commission’s action 
granting the award to L. B. Wilson, Inc. The Commission 
was required to take affirmative action on the basis of the 
record developed upon remand. Anything less would have 
been an abdication of statutory duty. The Commission 
cannot ignore its affirmative duties and retreat to the 
advisory role of a ‘‘special master’’. 


At the conclusion of the remand proceeding, three of the 
four original applicants had been disqualified for mis- 
conduct. The remaining applicant, L. B. Wilson, Inc. was 
fully qualified in all respects. It was a strong applicant. 


The Commission was legally bound to make the award 
to L. B. Wilson, Inc. 


The PST argument that Senator Smathers exerted im- 
proper influence on behalf of L. B. Wilson, Inc., was con- 
ceived in desperation and has no basis in fact. There was 
no relationship of any significance between L. B. Wilson, 
Inc, and Senator Smathers. As one of three co-executors, 
the Senator held one third of the barest legal title to 
a majority stock interest. Under the terms of the will, 
the stock was voted at all times by three senior employees 
of the corporation. The corporation was completely insu- 
lated from the executors. Furthermore, Senator Smathers 
did nothing improper on behalf of L. B. Wilson, Inc, 


The Commission’s action of July 14, 1960, serves the 
public interest. It should be affirmed. 
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ARGUMENT 


L THE COMMISSION PROPERLY SET ASIDE ITS ORIGINAL 
AWARD TO PST AND DISQUALIFIED PST BY REASON OF 
MISCONDUCT. 

A. The Commission Properly Adopted Judge Stern’s Inferences 
and Conclusions Concerning Whiteside’s Relationship 
With PST 


At the outset, it should be noted that PST inferentially 
admits that Whiteside’s contacts with Commissioner Mack 
were improper. This admission makes it unnecessary to 
discuss in detail the nature of the Mack-Whiteside relation- 
ship. It must be assumed that PST is willing to adopt 
Judge Stern’s finding that the private representations 
made to Mack by Whiteside were ‘‘grossly improper.’’ 
29 FCC 227. 


The initial approach adopted by PST in its brief is to 
claim that it is not responsible for Whiteside’s conduct. 
It states at the outset that it ‘‘has no quarrel with the 


subsidiary findings of fact as found by Judge Stern’’. 
It questions only the ‘‘untenable and erroneous inferences 
and conclusions made by Judge Stern and adopted by the 
Commission’’ regarding the relationship between PST and 
Whiteside. 


To support this approach PST has set forth at pages 10 
and 11 of its brief selected extracts of the ‘‘subsidiary 
findings of fact’? upon which these inferences were based. 
These subsidiary findings were carefully chosen from pages 
231 and 232 of Volume 29 of the FCC reports, the portion 
of the Initial Decision setting forth the facts relevant to 
the issue: ‘‘Did any party to the proceeding before the 
Commission directly or indirectly secure, aid, confirm, 
ratify, or know of any misconduct or improprieties in 
connection with the proceedings?’’ The PST selection of 
subsidiary findings is substantially accurate,* but incom- 


3 Modest errors appecr in the PST selection. For instance, there is no sup- 
port in the Initial Decision for the statement at page 10 of the brief that, 
‘‘They did not ask Whiteside to help or communicate with Mack’’. 
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plete. The omissions are more significant than the inclu- 
sions. This is best demonstrated by the following partial 
quotation from pages 231 and 232 of the decision. The 
following quotation contains all of the ‘‘subsidiary findings 
of fact’’ but omits any inferences. The italicized portions 
were omitted by PST, while the remainder of the material 
represents the PST selection. 


The processing of the Public Service Television ap- 
plication was in the hands of able, wholly competent 
counsel of record. Nevertheless, Mr. Scott, although 
knowing that oral argument had been had before the 
Commission and that the case was then (August, 1955) 
under consideration by the Commission, but hearing 
rumors that Senator Holland and others were talking 
to Commissioner Mack on behalf of WKAT, conceived 
the idea of employing someone to help to ‘‘neutralize 
the pressure of the opposition’’ and to ‘‘convince Mr. 
Mack of the respectability of their [Public Service 
Television] organization’’. The ‘‘someone’’ was to 
be a lawyer in Miami ‘‘who stood top notch with Mr. 


Mack’’,—‘‘for whom Mack would have a very high 
regard’’. Counsel of record were not consulted in 
regard to the proposed action. Robert H. Anderson, 
later Judge Anderson but then a member of the firm, 
suggested Whiteside, because he was a friend of his, 
was a capable lawyer, and knew Mack. ‘‘The last 
bulked large in the decision’’. 


Scott thought that Whiteside ‘‘might have an entree 
to Mack that other people would not have’’, without, 
however, having knowledge of their financial relations. 
While they wanted Whiteside to enter his appearance 
of record and offered him a fee (Whiteside said of 
$10,000), they did not even know whether he was a 
member of the bar of the Federal Communications 
Commission (which, in fact, he was not at that time), 
and they had no reason whatever to believe that the 
case was not being adequately handled by counsel of 
record, nor was Whiteside a specialist in the law 
governing such proceedings. It is clear that neither 
his professional competence nor the need for profes- 
sional services inspired the attempt to employ White- 
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side, but only the expectation that his personal influence 
with Mack would be exerted to win a favorable decision 
for Public Service Television. 


It is true that notwithstanding the vigorous efforts 
of Anderson, Scott, and the President of National 
Airlines, George T. Baker, to induce Whiteside to enter 
his appearance and accept a fee, Whiteside refused 
formal employment, but he did promise that he would 
‘thelp’’. Nothing was said or asked as to the methods 
he intended to employ; while they did not expressly 
ask him to communicate with Mack, Anderson admitted 
that he understood he would see Mack, and Whiteside 
actually told Anderson that he would call Mack. 
Anderson testified that, in seeking to employ him, he 
expected him to ‘‘use his own devices to get into the 
case and do whatever was available, ...to use his own 
devices to secure this channel for National Airlines’’. 

and it is significant that later, when pressured by 
Katzentine to cease his activities, he assured him that 
he would ask Anderson to release him of any promises 
he had made to him, and he told Scott that he was 
“withdrawing from the matter and why’’. 


As indicated above, PST has no quarrel with these sub- 
sidiary findings—it disagrees only with the inferences and 
conclusions drawn from the findings. Upon review of all 
of these subsidiary findings, including those omitted by 
PST, the conclusion is inescapable that PST ‘‘directly or 
indirectly secured, aided, confirmed, ratified, or knew of’’ 
Whiteside’s misconduct and improprieties in this proceed- 
ing. Equally compelling is the conclusion that PST ‘‘in- 
fluenced or attempted to influence’’ the outcome of this 
case in a manner outside of ‘‘the recognized and public 
processes of adjudication.’’ 


In attacking the inferences and conclusions which were 
drawn from these facts, however, PST seems to urge upon 
this Court the proposition that it did nothing improper, 
unless it is proven that PST and Whiteside established 
a relationship of principal and agent. In doing so, PST 
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has forgotten that it was disqualified from this proceeding, 
not because of an agency relationship but because its 
misconduct reflected so adversely upon its character as 
to demonstrate that it lacks the qualification to receive 
the award. 29 FCC, 218. Whether PST was a principal 
or Whiteside was an agent has nothing to do with this case. 
The critical conclusion reached by the Commission is that 
the admitted facts in this case reflect very adversely on 
character. It is this reflection upon the PST character 
which disqualifies PST as a licensee. Federal Communica- 
tions Commission v. WOKO, Inc., 329 U.S. 223. 


B. The Commission Properly Disqualified PST as an 
Applicant in This Proceeding 

Well over half of the argument in the PST brief is 
devoted to an attack upon the Commission’s action abso- 
lutely disqualifying PST as an applicant in this proceeding. 
This major portion of its brief is devoted almost exclu- 
sively to the somewhat cynical proposition that there was 
an established climate of improper influence in the prosecu- 
tion of cases before the FCC. Essentially, PST urges that 
the law of the jungle was the law before the Commission, 
that it played the game according to this law, and that 
it should not now be penalized for following the ‘‘pro- 
cedures’? in vogue at the time. The argument is a complex 
and resourceful attempt to prove that there was no standard 

of proper conduct governing parties before the FCC. 


It is not necessary to examine the details of this complex 
argument. The argument is designed solely to show that 
there were no standards. If there were standards, if 


— 


4In support of its argument that it should not be penalized for following 
the rules of the game as it understood them, PST relies strongly upon 
Pedersen v. N.LE-B., 234 F. 24 417 (CA. 2). The reliance is misplaced. 
Pedersen stands for the proposition that an agency may not change announced 
policies to the detriment of parties appearing before it. L. B, Wilson, Inc, 
received no actual or constructive notice that improper influence was required 
to succeed before the FCC. 
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there was law controlling the conduct of litigants before 
the regulatory agencies, the argument necessarily falls of 
its own very considerable weight. This Court has already 
recognized the existence of such standards. In its remand 
order of April 17, 1958 the Court directed the Commission 
to inquire into any influence upon any member of the 
Commission ‘‘in any manner whatsoever except by the 
recognized and public processes of adjudication.”” As a 
guide to this inquiry, this Court directed the Commission’s 
attention to Root Refining Co. v. Universal Oil Products 
Co., 169 F. 2d 514. (C.A. 3) 


The Root Refining case quite clearly states (at p. 541) 
that when a litigant ceases to depend upon the justice of 
his case and seeks discriminatory and favored treatment, 
he becomes a corrupter of the Government itself and is 
fortunate if he loses no more than the rights he seeks to 
obtain. There can be no question that administrative 
agencies, in the performance of their adjudicatory func- 


tions, must follow ‘‘cherished judicial tradition embodying 
the basic concepts of fair play.’ Morgan v. United States, 
304 U.S. 1, 22. Citations on these points could be multiplied, 
but seem unnecessary. The Morgan case clearly extends 
judicial tradition to the administrative process. The Root 
Refining case clearly condemns the conduct of PST in 
this case. 


It is apparent, therefore, that there was a standard of 
conduct and that PST did not measure up to that standard. 
Upon review of the PST activities in this case, Judge Stern 
found it guilty of ‘‘reprehensible activities and impropri- 
eties’? 29 FCC 238. The Commission had no alternative 
but to conclude that this misconduct reflected so adversely 
upon its character as to demonstrate that it lacked the 
qualifications to be a licensee, 29 FCC 238. Federal Com- 
munications Commission v. WOKO, Inc., 329 U.S. 223. 
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IL THE COMMISSION PROPERLY DETERMINED THAT NORTH 
DADE VIDEO, INC. WAS DISQUALIFIED BY REASON OF 
MISCONDUCT. 

The facts regarding the conduct of North Dade in this 
case do not seem to be in dispute. The Examiner’s find- 
ings regarding the activity of this applicant are set forth 
in full at pages 232 and 233 of Volume 29 of the FCC 
reports. North Dade has quoted the first two paragraphs 
of these findings at pages 6 and 7 of its brief. Since North 
Dade failed to quote findings regarding the incident involv- 
ing Commissioner Craven, and since this incident is con- 
sidered particularly critical, these findings are quoted as 
follows (29 FCC 233): 


In late February or early March, 1957 Jones did do 
something which must be regarded as imprudent under 
the circumstances, although apparently not ill-inten- 
tioned. He had caused a memorandum to be prepared 
in his office in October, 1956, analyzing the merits and 
demerits of each of the four applicants for the award, 


attacking especially the National Airlines, pointing out 
that North Dade Video had superior qualifications in 
comparison with all the other parties, and contending 
that, therefore the Examiner should have decided in 
its favor. He sent a copy of this memorandum, with- 
out Compton’s knowledge, to Commissioner Craven, 
with whom he was acquainted. He testified that his 
only object in having the memorandum prepared had 
been to persuade Compton, his client, that an effort 
ought to be made to have the case reopened, and for 
his own use in the event that it would be re-opened, 
and he sent it to Craven as a matter of academic inter- 
est rather than for any practical purpose because 
Craven had told him that he did not intend to par- 
ticipate in the case because of a situation arising out 
of his former occupation. The memorandum was not 
sent to Craven until after the final decision of Feb- 
ruary 7, 1957 and there was nothing then pending 
before the Commission; Craven had abstained from 
voting in that decision. It is true that it happened 
that very shortly thereafter, on March 11, 1957, peti- 
tions for re-hearing were filed with the Commission by 
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L. B. Wilson and North Dade Video, but Commissioner 
Craven did not vote on those petitions when they were 
dismissed in September, 1957, nor is there any evidence 
that he participated in any discussion concerning them. 


On the basis of these facts, Judge Stern concluded that 
Mr. Jones’ employment by North Dade to enlist the aid of 
Senators and Congressmen in obtaining the award for 
Channel 10 ‘‘would have been improper ... and not in 
accordance with the recognized and public processes of 
adjudication’’ but that there was no evidence that anything 
improper was actually done by Jones. (29 FCC 239, em- 
phasis supplied) 


In its final decision, the Commission went one step fur- 
ther and concluded that the lack of evidence that Jones 
had done anything improper was not the critical test. The 
critical test in the Commission’s view of this case is the 
effect of the conduct of the parties upon their character 
qualifications; and ‘‘insofar as character qualifications are 
concerned whether evil-intentioned machinations came to 
fruition or not is not the decisive factor.’? Thus the im- 
proper employment alone reflected adversely upon North 
Dade’s character so adversely that the Commission dis- 
qualified the applicant (29 FCC 217-8), Federal Communi- 
cations Commission v. WOKO, Inc., supra. 


The Commission’s decision is justified in the form in 
which it was rendered. In addition, the Commission should 
have disqualified North Dade becanse of the gross impro- 
priety which Jones committed when he delivered, ex parte, 
to Commissioner Craven a memo supporting the merits 
of his ‘‘client’s’’ application. The fact that a final decision 
had been rendered and that Commissioner Craven had 
stated that he would not vote in the case is irrelevant. The 
memo was delivered to the Commissioner at a time when 
petitions for reconsideration could still be filed—in fact, 
Mr. Jones’ ‘‘client’’ actually filed such a petition. There 
was nothing to keep Commissioner Craven from changing 
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his mind about voting. Indeed, it appears that Commis- 
sioner Mack intended to disqualify himself at one time, but 
was persuaded to change his mind by similar approaches 
(29 FCC 228). A climate of administrative fair play 
cannot be established if litigants are to be permitted to 
engage in ex parte discussions of ‘‘academic interest” 
with their judges regarding pending cases. 


Ill. THE COMMISSION PROPERLY AWARDED THE CONSTRUC- 
TION PERMIT FOR CHANNEL 10 TO L. B. WILSON, INC. 

A. No Party to This Proceeding Who Has Been Properly 
Disqualified Has Standing to Question the Grant to Wilson 
Although it will be demonstrated that the Commission 

had no alternative but to make the award to Wilson, it 

should be noted that PST has no standing to raise this 
issue on appeal. Obviously, if the Court should find that 

PST was not properly disqualified by the Commission, the 

issue of the award to Wilson will become moot. Alter- 

natively, if the Court holds the disqualification proper, 

PST clearly has no appealable interest in the question of 

the Wilson grant. 


To raise a question on appeal regarding the propriety 
of the Wilson grant, PST must demonstrate that it is 
aggrieved or adversely affected by the Commission’s action 
granting Wilson’s application. 47 U.S.C. § 402(B)(6). The 
grant of Wilson’s application had no legal effect at all upon 
PST. Any injury PST received resulted solely from its 
own disqualification. It was not disqualified because the 
Wilson application was granted. It was disqualified be- 
cause of its own conduct. Its right to appeal from the 
disqualification is not questioned; but to the extent that 
it challenges the Wilson grant, the appeal must be dis- 
missed for lack of standing. 


A strikingly similar factual situation was presented to 
this Court in Simmons v. Federal Communications Com- 
mission, 79 U.S. App. D. C. 264, 145 F. 2d 578. The Com- 
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mission was confronted with two mutually exclusive appli- 
cants for broadcast facilities, one in Akron and one in 
Cleveland. It denied the Akron application because the 
proposed antenna would be a hazard to air navigation. 
At the same time, it granted the Cleveland application since 
comparative consideration was no longer necessary. When 
the Akron applicant appealed both the denial of its appli- 
cation and the grant of the Cleveland application, the 
Court affirmed the denial (after full consideration of the 
merits of the denial) but dismissed the appeal from the 
grant of the Cleveland application, stating that since the 
appellant’s application had been rightly denied, it was not 
‘‘adversely affected’? by the grant of the Cleveland 
application. 


In the Simmons case, the application was denied because 
it was a ‘“‘hazard to air navigation’’. In the instant case, 
the Commission determined in light of the evidence on 
remand that it would be equally ‘‘hazardous’”’ to condone 


the ‘‘reprehensible conduct’’ and grant the PST applica- 
tion. The denial being proper, PST lacks standing to ques- 
tion the Commission’s selection of the remaining qualified 
applicant. See also, Mansfield Journal Co. v. Federal 
Communications Commission, 84 U.S. App. D.C. 341, 173 
F. 2d 646. 


B. The Commission’s Award to L. B. Wilson, Inc. Was Required 
By the Terms of the Court’s Remand and By the Terms 
of the Communications Act 


In its brief (p. 34), PST argues that the Commission’s 
award to L. B. Wilson, Inc. is procedurally defective, 
urging that the Commission’s action was not authorized 
by the Court’s order of April 17, 1958, remanding this 
case to the Commission. 

The Court’s remand order directed the Commission to 


‘proceed forthwith to hold an evidentiary hearing concern- 
ing the possibility that the award heretofore made may 
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be void ab initio or voidable and that a party, or various 
parties, may be disqualified by reason of misconduct to 
receive an award of a television construction permit... .”’ 
Being uncertain of the exact nature of its role in the remand 
proceedings, the Commission filed a Petition for Clarifica- 
tion of this order. In this Petition, the Commission stated 
its belief that the Court’s language should be interpreted 
“||. as authorizing the Commission ..., to reach ultimate 
findings or conclusions, subject to judicial review, as to 
whether the grant should be set aside . . . and also as to 
whether one or more of the parties should be disqualified 
from further comparative participation in the proceeding 
because of actions taken, sponsored or condoned by them.”’ 
(Emphasis supplied) Recognizing that the Court’s lan- 
guage was capable of a more limited construction under 
which it would operate merely as a ‘‘special master’’ 
for the Court, the Commission suggested that the pro- 
cedure set forth in the Hobbs Act, 5 U.S.C. 1037(c), would 
be appropriate in this case. 


In its order denying the Petition for Clarification, the 
Court stated that clarification was unnecessary because: 


1. The Commission indicated in its petition a correct 
understanding of the Court’s order of April 17, 1958; 


2. The Commission had correctly indicated that the pro- 
cedure contemplated by the Court was in accord with 
the intent of Section 7(c) of the Hobbs Act and that 
accordingly the Commission ‘‘will report to the Court 
its findings upon the additional evidence which will 
be adduced and will also report its modified order, if 
any, or the order, if any, setting aside the original 
order, and that the Commission will make recom- 
mendations to the Court with respect to the disposition 
of the present appeals in the light of its findings and 
of its proposed order or orders”’ (emphasis supplied) ; 
and 


3. The Commission correctly understood that it was not 
to operate merely as a “‘special master’? in the remand 
pr : 
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The actions taken by the Commission in the remand pro- 
ceeding were based upon these two orders of this Court. 
The Commission after extensive hearings, concluded that 
three of the four applicants were ‘‘disqualified by reason 
of misconduct to receive an award of a television con- 
struction permit.’’ Although PST vigorously attacks the 
foundation of this conclusion, it has not questioned the 
Commission’s authority to reach the conclusion under the 
terms of the Court’s remand order. The Court had indi- 
cated that the Commission correctly understood that it 
was authorized to reach ultimate conclusions ‘‘as to whether 
one or more of the parties should be disqualified from fur- 
ther comparative consideration’’. 


Having properly found all but one applicant to be dis- 
qualified, what was the Commission to do next? The Court 
had stated that it was not to act merely as a ‘‘special 
master’’. A special master may make both findings and 
conclusions, but may not take effective final action. D. MU. 


W. Contracting Co., Inc., et al. v. Stolz, 81 U.S. App. D.C. 
334, 158 F. 2d 405. It was therefore apparent that the 
Commission was supposed to do something, based upon 
its findings and conclusions. 


The statement in the Court’s order of remand that it was 
retaining jurisdiction was certainly not inconsistent with 
effective action by the Commission. ‘‘The concept of an 
indivisible jurisdiction which must be all in one tribunal 
or all in the other may fit other statutory schemes, but 
not that of the Communications Act.’? Wrather-Alvarez 
Broadcasting, Inc. v. Federal Communications Commission, 
101 U.S. App. D.C. 324, 327, 248 F. 2d 646, 649. The Courts 
and administrative agencies both ‘‘are instruments for 
realizing public purposes.’’ They ‘‘are not to be regarded 
as competitors in the task of safeguarding the public in- 
terest’? Scripps-Howard Radio, Inc. v. Federal Communica- 
tions Commission, 316 U.S. 4, 15. Throughout the remand 
proceeding, the Commission has carefully respected the 
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Court’s jurisdiction and acted in accordance with its 
remand order. 


Furthermore, the Commission has been given positive 
responsibilities under the Communications Act. Only the 
Commission ean grant or deny authority to operate tele- 
vision stations. It is directed to grant applications when 
it finds that the public interest, convenience, and necessity 
will be served thereby. 47 U.S.C. § 309. It must encourage 
the larger and more effective use of radio in the public 
interest. 47 U.S.C. 303(g). These are positive responsi- 
bilities which the Commission cannot abdicate. 


The Commission’s action of July 14, 1960, was the only 
course it could follow consistent with the record, its con- 
clusions, the Court’s mandate and the Commission’s respon- 
sibilities. The action set aside the PST operating authority 
(‘setting aside the original order’’ as authorized by the 
Court). Having found three of the four applicants unfit 
to become licensees, the Commission had no alternative 
other than to disqualify them for misconduct. Thus, at the 
conclusion of the remand proceeding, there was only one 
qualified applicant left. That applicant was L. B. Wilson, 
Inc. The Commission took action and awarded the permit 
to L. B. Wilson, Inc. 


In its brief urging that the Commission’s award to 
L. B. Wilson, Inc. is procedurally defective, PST urges that 
the Commission gave no notice of its intention to make 
any new award of the Channel 10 permit. PST has no 
standing to raise this issue on appeal (considered, supra), 
since it is injured not by the award to Wilson but by the 
setting aside of its grant. The manner in which its suc- 
cessor was selected is essentially none of its business. 
However, the argument will be answered. 


PST argues that the FCC decision of July 14 “‘purporting 
to make a final award of the channel is repugnant to the 
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fundamental requisites of due process the right of a party 
to be apprised of the issues to be decided and the oppor- 
tunity to be heard and to present evidence on these issues.”” 
(Brief pp. 35-6) PST certainly knew that the Commission 
might take action to set its grant aside, and that some of 
the applicants might be disqualified. (Issue 4, 29 FCC 223) 
Implicit in the possibility of disqualification is the possi- 
bility that only one applicant may remain qualified and 
consequently receive the award.’ It must be remembered 
that the Commission did not know how this case would 
develop when it phrased the issues. There might have 
been no qualified applicants left. Until the Commission 
had the full record before it and heard oral argument, it 
could not predict that selection of a new grantee would be 
so simple. Because of the nature of the proceeding, how- 
ever it was quite apparent that a new grantee might be 
selected. 


Accepting arguendo the PST position that it had no 
notice that the Commission was to select its successor, 
the question which logically arises is: What harm did 
PST or the public suffer from this lack of notice? PST 
takes the position in its brief that it has been denied a 
fundamental requisite of due process—‘‘the right of a 
party to be apprised of the issues to be decided and the 
opportunity to be heard and to present evidence on these 
issues.’’ In its brief, PST gives no indication as to what 
it might have done if it had been advised that its successor 
was to be selected. Certainly, it could not have pressed 
more vigorously its discredited contention that L. B. Wilson, 
Ine. should be disqualified as a licensee.* It introduced 
“Cevidence’”’ on this point, urged proposed findings and 

5 Indeed, as long as a multi-party case is pending before the Commission 


or the Court, the possibility of selection of any applicant is always inherent. 
No decision is final while an appeal is pending. 


6The unqualified failure of this attempt is treated more fully infra. 
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vigorously excepted to Judge Stern’s failure to consider 
the point in his ‘‘reasoned opinion’? 


It should be also be noted that PST has waived its oppor- 
tunity to urge that the Commission lacked authority to 
select a new operator for this facility. In oral argument 
before the Commission on June 2, 1960, counsel for Wilson 
urged that the Commission had the power and the duty 
to select a new grantee (Tr. 7463-4). The Chairman of 
the Commission then stated (Tr. 7464) : 


“‘T just wonder if the other counsel have any other 
different view of the authority of the Commission 
stated under this order, I think the Commission would 
appreciate your stating it when the time comes, in 
your oral argument.’’ 


Counsel for PST did not accept this invitation in the two 
arguments that he made following the Wilson presentation. 
He did not even mention the point. He restricted himself 
to the problem of protecting his client’s grant, quite prop- 
erly, it is submitted, since that was the limit of his legiti- 
mate interest in this case. Nor can PST claim that the 
possibility that Wilson might be selected as its successor 
was presented for the first time at oral argument. This 
Court’s Remand Order, suggesting that the PST grant 
might be void and that other parties might be disqualified 
by reason of misconduct, contained the necessary implica- 
tion that it would be necessary to select a new grantee. 
The Brief for the United States as Amicus Curiae filed 
in November of 1958 considered the necessity of selecting 
a successor. In sum, PST cannot claim that it was sur- 
prised by the selection of a new permittee, nor, more 


7The quotation is from the PST brief (page 34) which is somewhat in- 
consistent in its treatment of the reasonableness of Judge Stern’s decision. 
Thus, PST finds iteelf in the diffieult position of objecting to ‘‘the untenable 
and erroneous inferences and conclusions’? (PST brief, page 10) drawn by 
“‘this experienced and objective judge’? (PST Motion to Vacate, page 5) in 
his ‘‘reasoned opinion’? (PST brief, page 34). This Jekyll-Hyde characteri- 
zation of Judge Stern runs throughout the PST brief. 
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significantly, can it claim that it was injured by lack of 
notice that a successor might be selected. 


In its attack upon the procedures selected by the Com- 
mission to award the grant to Wilson, PST chooses to 
include a paragraph at page 36 which has no relevance to 
procedures. The attack is actually directed to the sub- 
stance of the Commission’s grant to Wilson. Since it is 
brief, and so that it may be fully analyzed, it is quoted 
as follows: 


‘“‘The public interest, it now asserts, would be served 
by granting the authority for Channel 10 to the same 
applicant that it originally found ‘competitively weak 
in several significant elements of comparison and... 
not equal comparatively to the other applicants.’ (R. 
7886; see also 9368, n. 31) There is no evidence in 
the record which would support any inference that 
Wilson is any better qualified today.’’ 


The above statement is simply a variation on a theme 
carried by innuendo throughout the PST brief. This basic 


theme is that L. B. Wilson, Inc. is a weak applicant which 
has received a grant by default and will be unable, by 
reason of the death of its founder, to generate the energy 
required to serve the public interest in Miami.* This 
circuitous attack upon Wilson, so weak that the primary 
weapon employed is the veiled implication, will be answered 
directly in the following paragraphs so that this Court 
may evaluate it. 


Mr. L. B. Wilson, the former President of L. B. Wilson, 
Inc. died on October 28, 1954. Since L. B. Wilson, Inc. 
is a corporation, it survived the death of its majority 


8On at least two occasions in is brief, PST points hopefully to the Com- 
mission’s statement in its February 7, 1957 decision that L. B. Wilson was 
‘competitively weak and not equal comparatively to the other applicants.’’ 
(PST brief, pages 7, 36). But PST leans upon an exceedingly slender reed 
in relying upon this decision. This is the same decision which even PST has 
admitted to be ‘‘voidable’’ (R. 8419). Conclusions unfavorable to Wilson 
in such a decision can be entitled to absolutely no weight. 
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shareholder. Hearing Examiner Herbert Sharfman issued 
his Initial Decision in this case on March 30, 1955. He 
gave full and complete consideration to the fact of Mr. 
Wilson’s death and the terms of his Will Upon con- 
sideration of all of these facts, he reached the following 
conclusion : 


““2 Before entering upon a comparison of the parties, 
another comment should be made. In the Findings of 
Fact considerable space was devoted to a discussion 
of the terms of Mr. Wilson’s Will, the uncertainties 
arising from his death and the administration of his 
estate, the ownership and control of the applicant cor- 
poration, and the state of the record. These matters 
have been set out at some length for purposes of in- 
formation. The Hearing Examiner has decided, how- 
ever, not to make Mr. Wilson’s regrettable death a 
basis for excluding Wilson from comparative consid- 
eration! Accordingly, Wilson will be dealt with along 
with the other applicants, with only Mr. Wilson’s death 
marking a change in its status disclosed at the hearing. 


had its adversaries wished to 
from Mr. Wilson’s death, 


Hearing Examiner Sharfman also concluded: ‘‘Wilson’s 
broadcast record is a positive factor in its favor which 
must be given due consideration’’ (R. 4117). With regard 
to program proposals, he found Wilson to be superior, not 
because of the activity of the late Mr. Wilson, but because 
of the work done by Mr. Topmiller and Mr. Mason. The 
Examiner stated: 


“Laying to one side, however, at this point, WKAT’s 
preparatory activities, and examining those of the other 
three applicants, it must be concluded that those of 
Wilson were the most thorough and most carefully 
planned. Though Mr. Mason and Mr. Topmiller were 
experienced in television and radio techniques, respec- 
tively, they had no familiarity with the Miami area, 
and the organization of a Program Advisory Committee 
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of prominent local residents and its role in the for- 
mation of program proposals, to compensate in part, 
at least, for their unfamiliarity, was more than a 
perfunctory gesture. While North Dade and Public 
Service had in their group local residents who could 
and did advise and consult with their experts, it was 
not shown that their contributions were as influential 
as those of Wilson’s aides’’ (R. 4121). 


Reviewing these facts in its Final Decision of February 
7, 1957, the Commission again concluded that Wilson was 
“legally, technically and financially qualified to construct, 
own, and operate a television broadcast station.’? The 
qualifications of L. B. Wilson, Inc. to operate the station 
are even more sharply outlined by the dissenting opinion 
of Commissioner Hyde (a Commissioner whose conduct 
and impartiality have not been questioned in this proceed- 
ing), who favored a grant of the Wilson application in the 
following language: 


‘TI dissent from the decision of the majority of the 
Commission. It was the responsibility of the Commis- 
sion in this case to determine which of four contenders 
would best serve the public interest, convenience and 
necessity. Broadcasting is recognized as a service of 
tremendous importance. The potential of such a serv- 
ice in terms of the contributions and effect it may have 
with respect to almost every aspect of community 
interest could hardly be estimated. For this reason 
and because of the significance of television broadcast- 
ing as a challenging business in its own right, I think 
that where there is a choice of applicants as in this 
ease, the Commission should give most careful con- 
sideration to the background, experience and primary 
interest of each applicant to determine which is in 
the best position to be entrusted with the privileges 
and responsibilities of operating the projected tele- 
vision station. 

One of the applicants in this proceeding, L. B. Wilson, 
Inc., has been engaged exclusively in the broadcasting 
business for many years. Although L. B. Wilson, who 
founded the organization and was President of L. B. 
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Wilson, Inc., at the time of the hearing these cases, 
is now deceased, the organization will continue to 
function and be controlled and guided by his business 
associates of long standing. 

I think that operation of a television station on Channel 
10 in Miami is important enough to warrant the full 
attention of an applicant who would make it a primary 
interest and, therefore, would favor granting the appli- 
cation of L. B. Wilson, Inc.’? (12 RR 76) 


From the above, it is clear that L. B. Wilson, Inc. was a 
strong applicant. It was, and it remains, a vigorous 
organization fully capable of serving the public interest 
in Miami. This is demonstrated by its ability to construct 
a station on Channel 10 in Miami in less than two months. 
It is further demonstrated by the fact that the Corpora- 
tion is the licensee of Station WCKY in Cincinnati. The 
license for this station has been regularly renewed by 
the Commission since 1929, upon the required finding that 
the licensee will continue to serve the public interest, 
convenience and necessity. 


In attacking Wilson’s qualifications, PST has eagerly 
grasped one word from the Commission’s July 14 Opinion. 
That word is ‘‘default’’. It appears in the following con- 
text in paragraph 6 of the decision: 


“<6. The Commission is, however, aware and has con- 
sidered that the peculiar circumstances of this matter 
have resulted in a type of award by default. Conse- 
quently the license period contemplated herein will be 
for 4 months subsequent to construction rather than 
for the 3 year period which has been customary.”’ 
29 FCC 218 


Beading the above language, it seems evident that the 
Commission merely wanted to insure that other presently 
unknown applicants for the channel would have an oppor- 
tunity to file mutually exclusive applications at an early 
renewal time if they felt that they could demonstrate that 
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they could do a better job than Wilson. This was a mere 
attempt to insure a high quality of service on this facility. 
Sensing that the law abhors defaults, PST would have 
this Court believe that there is something unusual about 
a grant being made without a full comparative hearing. 


In urging this position, PST ignores the fact that most 
of the television service in the United States is being 
rendered by stations which received grants without a hear- 
ing. In the early days of television any party courageous 
enough to file an application and who met the minimum 
requirements could receive a grant from the Commission 
without a hearing. The four stations presently operating 
here in Washington, D. C. all commenced operation on 
the basis of grants without hearing. The same is true 
of the seven stations in New York, the four stations in 
Chicago, the three stations in Philadelphia.° No compara- 
tive hearings were held for these channels. They were all 
awarded by ‘‘default’’, because there were no mutually 
exclusive applications on file. Similarly, Wilson has re- 
ceived a grant by ‘‘default’’ because all of its competitors 
were found unfit to be licensees. There is nothing at all 
unusual or improper about a grant which it not made on 
a comparative basis. 


In order to understand why it was not only proper, but 
necessary, for the Commission to grant the Wilson applica- 
tion after it found that the remaining applicants were 
disqualified, a brief review of the Statute, the Commission’s 
Rules and precedents is in point. 


When the Commission has received an application for a 
broadcast facility, AM, FM, or TV, and finds that granting 
that application would serve the public interest, conven- 
ience and necessity, it is required to grant the application. 


9In fact, as of June 30, 1960, of 523 commercial television stations operat- 
ing in the United States (27th Annual Report of FCC, page 43) the list of 
Television Hearing Cases in Pike and Fischer Radio Regulation, Vol. 3-A, 
pages T-1, T-2 shows only 63 hearing Cases. 
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47 U.S.C. 309(a). However, if the Commission has two 
or more fully qualified but mutually exclusive applications 
for such facility before it, these applications must be desig- 
nated for hearing to determine on a comparative basis 
which of the applicants would best serve the public interest. 
Ashbacker Radio Corporation v. FCC, 326 U.S. 327. After 
these applications are designated for hearing, the Com- 
mission’s Rules provide that they acquire an ‘‘umbrella”’, 
so that any other applications filed after designation for 
hearing are ineligible for comparative consideration (47 
C.F.B. § 1.106) Such a ‘‘cut-off’’ rule was suggested by 
the Supreme Court in the Ashbacker case and is obviously 
necessary if the Commission is to conduct its business in 
an orderly fashion. 


Back in December of 1953, faced by four qualified and 
mutually exclusive applicants for Channel 10, the Com- 
mission designated them for a comparative hearing to 
determine which of them would best serve the public in- 
terest. But for the fact that they were mutually exclusive 
any one of these applicants would have received a grant 
without a hearing. They were all found legally, financially, 
and technically qualified to operate the requested facility 
in the public interest. If any three of the four had dis- 
missed their applications during the course of the hearing, 
the Commission would have been required to grant the 
remaining application. Similarly, when three of the four 
applicants disqualified themselves by reason of misconduct, 
leaving only one qualified applicant, the Commission had 
no legal alternative other than to grant the award to the 
sole remaining qualified applicant. 


The ludicrous desperation of PST’s attack upon Wilson’s 
qualifications reaches the epitome of absurdity at the 
close of its argument that the grant to L. B. Wilson, Inc. 
is procedurally defective. Although the point has no rele- 
vance to the procedural question, PST seems to consider 
the close of its argument (pp. 36-7) a good place to charge 
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Wilson with an ex parte contact with the Commission. 
Essentially, this ‘‘ex parte’’ contact occurred when counsel 
for Wilson and counsel for the Commission cooperated 
in the preparation of affidavits appended to the Commis- 
sion’s Opposition to the PST Motion for Stay, filed with 
this Court on October 3, 1960. These affidavits contained 
factual information which Wilson and the Commission 
considered vitally important to the stay question, since 
they demonstrated that the WPST-TV service was rapidly 
deteriorating. The affidavits were served upon all parties 
on October 3, 1960, as is shown by the Certificate of Service. 
PST had opportunity to seek to rebut this, but it chose 
not to submit counter-affidavits with its Reply. The 
suggestion that there is something improper about this 
conduct falls of its own weight upon a review of the above 
facts. The unique aspect of the incident is that it is the 
only alleged ‘‘ex parte’’ contact in this proceeding in 
which notice of the contact was served upon opposing 
counsel. 


C. The Charge That Senator Smathers Exerted Improper 
Influence on Behalf of L. B. Wilson, Inc.. Is Without 
Foundation 


The one direct attack which PST makes against the 
qualifications of L. B. Wilson, Inc., involves an alleged 
ex parte contact by Senator Smathers with Commissioner 
Mack. All of the ‘‘evidence’’ which PST relies upon is 
contained in a letter written by Senator Smathers to Repre- 
sentative Oren Harris (R. 8097-8104). This charge of 
misconduct must be dismissed for two reasons. First, 
there was no significant relationship between L. B. Wilson, 
Inc. and Senator Smathers. Second, Senator Smathers 
did nothing improper on behalf of L. B. Wilson, Inc. 
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1. There Was No Significant Relationship Between L. B. Wilson, Inc. 
and Senator Smathers. 

There is no evidence, in fact PST has not even charged, 
that L. B. Wilson, Inc. ‘‘directly or indirectly secured, 
aided, confirmed, ratified or knew of’’ anything that Senator 
Smathers may have done. The entire PST charge is based 
upon the fact that Senator Smathers was one of three co- 
executors of the Estate of Mr. Wilson, who, during his 
lifetime, was the majority stockholder and President of 
L. B. Wilson, Inc. Neither Senator Smathers nor the 
other co-executors,’ had any control over L. B. Wilson, 
Ine. The reason for this is found in the record, from the 
27th clause in Mr. Wilson’s Will: 


‘<27th: In recognition of their contribution to the 
development of station WCKY, I give to C. H. Top- 
miller, Mrs. Jeanette Heinze, and Thomas A. Welstead, 
full authority and power to vote all of my stock in 
L. B. Wilson, Inc., during the time it is held in my 
estate or in the Trusts provided for in this, my Last 
Will”? 12 RR 11 


Upon Mr. Wilson’s death and the qualification of the 
executors, the bare legal title to this stock in L. B. Wilson, 
Inc., passed to the executors of his estate. But the voting 
power of this stock did not follow the legal title. Under 
the terms of his Will, the voting power of the stock went 
to the three individuals named in the clause cited above, 
C. H. Topmiller, Mrs. Jeanette Heinze, and Thomas A. 
Welstead. These three persons voted this stock at all times 
when Senator Smathers was a co-executor. 


Thus, it can be seen that the PST argument is reduced 
to a charge that a corporate applicant, L. B. Wilson, Inc., 
is responsible for acts of one of the executors of the Estate 
of its deceased President and majority stockholder, even 
though the executors have no voting rights in the stock 
of the corporation. This is not logical. Senator Smathers 


10 The other executors were Mrs. Constance F. Wilson and the Miami Beach 
First National Bank. 
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held, at most, one-third of the naked legal title to the stock 
formerly held by Mr. Wilson. This was the sole relation- 
ship between Senator Smathers and the applicant corpora- 
tion. Senator Smathers had no voice in the management 
of the corporate applicant and the management had no 
control over Senator Smathers. The corporation cannot, 
under the circumstances, be charged with responsibility 
for his conduct. 


2. Senator Smathers Did Nothing Improper on Behalf of 
L. B. Wilson, Inc. 

It should be noted that Judge Stern in his ‘‘reasoned 
opinion”, found that Senator Smathers did assist in im- 
proper approaches to Commissioner Mack, not on behalf 
of L. B. Wilson, Inc., but for the benefit of WKAT, Inc. 
(29 FCC 230, 231, 238). PST did not except to these 
findings. Apparently it has no quarrel with these findings. 
The PST position that Senator Smathers was also working 
for L. B. Wilson, Inc. places a heavy burden upon an 
already overworked Senator. 

The facts do not support the charge against Wilson. 
The Senator simply reached the conclusion (without any 
special understanding of Communications Law) that the 
Wilson application would fall of its own weight because of 
the death of its majority stockholder. Senator Smathers 
wished to wind up the affairs of the estate, but felt that he 
could not do so until the application was denied. At Mr. 
Mack’s invitation, of a social nature, Senator Smathers 
visited Mr. Mack’s office in the late Fall of 1956. In the 
course of the conversation, Senator Smathers expressed 
his hope that a decision could be made in the Channel 10 
case in the near future, as the executors were anxious to 
close Mr. Wilson’s Estate, and as that was one of the 
matters that had to be disposed of before the Estate could 
be closed." His primary interest was in obtaining a denial 


11 There is no evidence in the record to support the PST statement that 
‘¢Senator Smathers made it known to Mack on two occasions that he was 
the executor of the L. B. Wilson Estate ...’’. (PST Brief, p. 39). The 
visit in the Fall of 1956 was the only occasion. 


31 


or a voluntary dismissal of the Wilson application, which 
was directly opposed to the wishes of the applicant’s man- 
agement. The management of L. B. Wilson, Inc. was inter- 
ested in obtaining a grant of its application, as shown by 
its petition for rehearing filed on April 15, 1957. (29 
FCC 222). Anything Senator Smathers may have done 
was certainly not done on behalf of or in furtherance of the 
interests of L. B. Wilson, Inc.” 


CONCLUSION 


This Court should affirm without qualification the Com- 
mission’s Order of July 14, 1960. 


Respectfully submitted, 
Pavuu M. Szcau 
Roserr A. MarMer 
Eowyn R. Scunewes, JR. 
SrcaL & Mazmer 
816 Connecticut Avenue 
Washington 6, D. C. 
Counsel for L. B. Wilson, Inc. 
Of Counsel: 


Joun H. CuIPPrIncER 
Tart, Sretrinius & Hoiister 
603 Dixie Terminal Building 
Cincinnati 2, Ohio 


February 6, 1961 


12 Support for the Wilson view is found in the testimony given by George 
T. Baker, President of PST and National Airlines. Mr. Baker testified that 
he had never heard Senator Smathers’ name mentioned with regard to this 
ease except ‘‘when he was trying to help your client (WKAT).’’ Tr. 6550 
lines 16-19. 
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examiner with respect to the matters in issue. We 
accordingly set forth an accurate account of these rulings 
below: 


1. The Rationale of the Commission’s Decision. 


Appellants have given no indication of the facts upon 
which the Commission based its preference for Public 
Service over WKAT as a television broadcaster. These 
facts are undisputed and are essential to any understand- 
ing of the extremely tenuous nature of the afterthoughts 
now pressed upon this Court in an attempt to reverse 
the Commission’s choice. In designating the matter for 
hearing the Commission found the applicants legally, tech- 
nically and financially qualified (R. 380). The hearing 
itself was therefore confined to a comparative appraisal 
of the prospects for superior broadcast service to the 
public offered by the proposals of each applicant as but- 
tressed by their respective backgrounds and experience 
(R. 380). 


WKAT, the Commission found, was operating a broad- 
cast station and engaging in questionable commercial prac- 
tices that resulted in a radio service to the public of 
dubious program quality (R. 4499); and, had failed to 
furnish any FM service at all during the hours for which 
it was required, by Commission regulation, to render such 
service (R. 4504). This had resulted from extremely loose 
supervision by its owner and nominal executive head, A. 
Frank Katzentine, who was also a practicing lawyer (R. 
4500). No satisfactory assurance was given by Katzentine 
or WKAT in this proceeding that the supervision of the 
television operation proposed by WKAT would be any 
more adequate than the supervision of the existing radio 
operation of WKAT that was found wanting (R. 4499). 
Identical objectionable practices prevalent in its radio 
operation were to be carried over into the proposed WKAT 
television operation (R. 4499). 
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Public Service’s ownership and management, on the 
other hand, had an established record of first-class opera- 
tion of a federally licensed facility and positive assurance 
had been given by its President, G. T. Baker, that the 
television operation would receive the full benefit of this 
management (R. 4454-4455). Public Service received a 
“<distinct’? Commission preference in this area (R. 4528). 
The further choice between WKAT and Public Service as 
to their projected program policies and programming was 
close with Public Service awarded a moderate preference 
(R. 4535, 4539). A grant to Public Service would infuse 
fresh broadcasting blood into the Miami area, while a 
grant to WKAT would increase the existing control over 
broadcasting facilities by a broadcaster with an indifferent 
record that indicated ‘‘... a practice which partakes of an 
abdication or at least nonassumption of licensee responsi- 
bility’? (R. 4436). The Commission made a rational 
choice in preferring Public Service to WKAT, which has 
been brought into question here only by claims of pro- 
cedural violations which have no substance when examined 
in the full context of the challenged procedure. 


2. The Claim That President Baker’s Testimony Before the 
CAB Required a Rehearing Before the Commission. 


On July 29, 30 and August 2, 1954, G. T. Baker, Presi- 
dent of National Airlines, Inc., testified that he would also 
serve as President of National’s wholly owned subsidiary, 
Public Service, and devote at least 75% of his time to 
the management of the television station, if its application 
for a broadcast license were granted (R. Tr. 4921, 4990). 
He was able to give such assurance because he had devel- 
oped an experienced and competent management team which 
he felt could run the airline without detailed supervision 
by him (R. Tr. 4963). As a new venture the television 
station was a business to which he was prepared to commit 
whatever amount of executive effort was required ‘‘to 
insure its success’? (Ex. PS-27). This assurance that 
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such an effort would be forthcoming was accepted without 
question by the hearing examiner, who saw and heard 
him testify (R. 4114). Appellant WKAT did not file 
exceptions to that examiner’s finding nor were Baker’s 
assurances questioned in WKAT’s oral argument before 
the Commission (R. Tr. 5435). 


Eighteen months after oral argument, only four days 
before the Commission’s final decision was released, WKAT 
petitioned the Commission to reopen the hearing as to 
Public Service’s financial qualifications, not in issue and 
not previously questioned (R. 4406). The ground on which 
WKAT rested its petition was the fact that Baker would 
devote most of his time to Public Service, that Baker had 
predicted in a 1955 CAB hearing that certification of 
Northeast Airlines to operate in competition with National 
would be ruinous to National, and that Northeast had 
begun the competitive operation (R. 4407). 


WKAT’s petition omitted any mention of the fact that 
the CAB had expressly found that there would be no injuri- 
ous effect from such competition! and the WKAT petition 
offered no facts indicating that the CAB’s judgment was 
wrong (R. 4406-4420). In that petition there was no sug- 
gestion that Baker’s prediction was in any way inconsist- 
ent with the assurance given in this case that he would de- 
vote at least 75% of his time to the Public Service television 
operation. The argument of that WKAT petition was 
that National Airlines would suffer because its experienced 
management team might not be able to meet new competi- 
tion without more help than Baker’s television commitment 
would permit. The theory of this untimely petition was 
that this new competition, which the CAB had found would 
not injure National’s stability or economic soundness, 
would in fact be so ‘‘catastrophic’’ that there would be no 
adequate financial support for Public Service (R. 4407). 


1 New York-Florida Case, CAB Docket No. 3051 et. al., September 28, 1956, 
CAB Mimeo E-10645 at page 14. 


5 


This contention was not, as Appellants suggest, sum- 
marily disposed of on February 7, 1957 without Commis- 
sion sonsideration. In its order of February 7, 1957 the 
Commission rejected the request that it superimpose its 
judgment over that of the CAB in a matter peculiarly 
within the CAB’s field of expert knowledge. Farther- 
more, the Commission carefully considered the facts stated 
in the WKAT petition again in disposing of its petition 
for rehearing dated May 31, 1957 (R. 7964-7988). In its 
final disposition of this matter released by the Commission 
on September 13, 1957 it said: 


“7, Addressing ourselves first to WKAT’s petition, 
we find nothing therein to warrant a rehearing with 
respect to the financial qualifications of Public Service. 
No showing is made of present financial inadequacy, 
or any reasonably inferable condition approaching it. 
Instead, the allegations for the most part consist of 
predictions of economic ruin based upon a single fact, 
the existence of which is extrinsic to the internal man- 
agement and operational affairs of both Public Serv- 
ice and National Airlines. Nevertheless, the conse- 
quences of which, it is contended, demand an inquiry 
into the financial qualifications of Public Service. We 
are, in effect, asked to equate business competition with 
economic disaster; anticipated business expansion with 
inevitable financial demise. We feel such inferences 
wholly unwarranted. 


“¢g. The statement of Mr. Baker, made before the 
CAB, reflecting upon the financial effect the certifica- 
tion of a third competitive airline would have upon 
National Airlines, when placed in its proper perspec- 
tive, assumes the character of an argument of advo- 
eacy rather than an admission against interest. This 
is made clear in light of the CAB’s failure to find any 
evidence of destructive financial effect upon National 
Airlines as a result of the institution of a third com- 
petitive air service on National’s New York-Miami 
route. Moreover, Petitioner would have us super- 
impose our judgment over that of CAB in a matter 
peculiarly within that Board’s expert field of knowl- 
edge and regulatory jurisdiction; this we decline 
to do.”? (R. 7992.) 
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3%. The Changes in Public Service’s Proposal Resulting From 
the Purchase of an Existing Transmitter Site and Tower. 
After the Commission’s decision that Public Service 

should be awarded Channel 10 an opportunity arose to 

acquire certain land and television equipment from Storer 

Broadcasting Company. Public Service decided to pur- 

chase these items because this would advance the time 

when this new television service could be made available 
to the Miami community with no lessening in the signal 
quality or coverage. WKAT’s protest of the Commission 
action which authorized construction at this new location 

did not allege that the slightly modified proposals would 

be any less desirable technically than those Public Service 

had originally proposed (R. 83-106).2, WKAT alleged that 
the interim studios acquired for temporary use while Public 

Service was building its proposed permanent facilities 

was inferior to the one proposed and as to which no changes 

were to be made by Public Service (R. 101).* The only 
issue raised by the protest as to the quality of physical 
facilities was whether the disadvantages of the smaller 
temporary studio were so great that no service was to be 
provided to the Miami community while the proposed 
permanent studio was under construction. The Commis- 
sion disposed of this issue in its final decision released 
September 13, 1957 as follows: 


‘‘The interim operation will help replace the deleted 
service of WGBS-TV more readily than originally 
envisioned, and to that extent is in the public interest. 
Farther, the shift from interim to permanent operation 
poses no significant problems in view of the close 
proximity of the interim site to that of the permanent 
location proposed by Public Service. Moreover, no 
financial problems enpene to attend this transition in 
view of the fact that Public Service’s original estimate 
of costs of construction of its proposed operation made 


2 The citation is to the record in Case No, 14,021. 
3 Tdid. 
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provision for reserve funds sufficient to meet such 
contingency. We therefore conclude that Public Serv- 
ice’s acquisition of the studio facilities of WGBS-TV 
for interim operation is reasonably consistent with its 
original proposal and properly designed to effectuate 
the object of its permit.”” (R. 7993.) 


The only other issue raised by the protest, based upon 
the purchase of the Storer property, was a claim that the 
contract was illegal because it eliminated broadcasting 
competition (R. 102).* The terms of the contract itself 
(on file with the Commission and this Court) clearly demon- 
strate that the allegations upon which the claim of elimina- 
tion of competition were based are erroneous. The contract 
gives Storer no ownership interest and hence absolutely 
no voice in Public Service. It contained no provision affect- 
ing Storer’s UHF license for WGBS-TV, which had broad- 
cast on Channel 23.5 


The remaining issues raised by the WKAT protest were 


variants of issues previously raised which went to the 
merit of the Commission’s decision to award Channel 10 
to Public Service. WKAT now reversed its previous claim 
that President Baker would ruin the airline by devoting 
75% of his time to the television station. In the protest, 
it asserted for the first time that Baker’s representation, 
uncontroverted in this record, was wilfully misleading and 
that therefore Public Service should not have been pre- 
ferred on account of its superior owner-management 
integration (R. 95).° The claim was not based upon any 
offer of proof but upon an imagined inconsistency between 


4The citation is to the record in Case No. 14,021. 


5 That station had become unprofitable when it lost its NBC affiliation to 
WCKT-TV, the VHF Channel 7, station a year previously. In addition to 
Storer’s UHF station, there were then two other VHF'’s and one other 
UHF, operating on Channel 17. To Intervenor’s knowledge there is no 
area with three or more VHF stations where more than one UHF station 
is operating today. 


6 The citation is to the record in Case No. 14,021. 
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Baker’s prediction of injury to National from Northeast’s 
competition and his agreement that he would give Public 
Service the time needed to insure the success of its tele- 
vision operation. Somehow the Commission apparently 
was supposed to assume that National would prefer to have 
Baker neglect the television operation in favor of the airline 
because television losses could not hurt National as se- 
verely as Northeast’s competition. No factual basis for 
such an assumption has ever been suggested. 


Since the claim that Baker’s representation was false 
had never been made prior to its February 7, 1957 decision, 
the Commission had no occasion to deal with it in its deci- 
sion and orders of that date. The other protest issue, which 
went to the merits of the original grant rather than the 
transmitter site move, was the claim that granting a tele- 
vision license to an airline would subvert air transporta- 
tion policy. In its order of February 7, 1957 denying 
WKAT’s petition to reopen the record the Commission 


disposed of this claim as follows: 


‘‘The other question presented relative to the policy 
of permitting an airline to hold a TV permit is even 
more untimely asserted. The parties to this proceed- 
ing have developed no record on this question, though 
WKAT proposed to the Examiner that he make find- 
ings and conclusions in his Initial Decision in this 
regard. The Examiner did not do so, and the matter 
has not been further urged nor presented in the ex- 
ceptions before us. Moreover, it is clear that nothing 
in our Act expresses or suggests a prohibition against 
an airline or a corporation owned by a regulated 
airline holding a license from this Commission. The 
corporation is state chartered. No argument is made 
that its legal power is defective under local law. We 
are not cited to any provisions of the Civil Aeronautics 
Act which would preclude a grant or to any adminis- 
trative or Court decision which would support a dis- 
qualification of Public Service.’’ (R. 4432-4433.) 
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4. The Claims Which Were Within the Primary Jurisdiction 
of the Civil Aeronautics Board. 


Appellants have failed to note that the Civil Aeronautics 
Board had rejected the claim advanced here that a 1946 
violation by National was so serious as to disqualify it 
from acquiring public certificates. In its decision of Feb- 
ruary 7, 1957, the Commission noted that the Board had 
granted to National a number of new route applications 
after the regulatory violation here urged as serious had 
occurred (R. 4514). The CAB was, of course, more com- 
petent than the FCC to evaluate the significance of a viola- 
tion under its jurisdiction and it concluded that the long 
past violation was not significant; the CAB award of new 
grants to National was accordingly respected by the FCC 
in its determination of the question whether this matter 
should bar a grant to Public Service (R. 4519). WKAT 
also quotes parts of the FCC decision in this case which 
refers to other alleged violations of CAB regulations but 
has failed to quote significant parts of the same decision 
which make it clear that there was no finding by the 
CAB or the FCC that these alleged violations had in fact 
been committed.? These unproved charges could not have 
been a basis for either FCC or CAB action against National. 


None of the questions the appellants seek to raise as to 
the effect upon national air transport policy of permitting 
an airline to own a television station have ever been pre- 
sented to the CAB. This record shows that there are no 
provisions of either the Civil Aeronautics Act or the Fed- 
eral Communications Act which expressly or impliedly pro- 
hibit such ownership. There are no facts available within 
or without this record to persuade the CAB that the baleful 
competitive effects of such ownership speculated upon by 
Eastern will materialize. When and if they should ever 


7 For example, the sentence which states that there was no admission that 
National or Baker ‘‘was in violation of the Civil Aeronautics Act’’ was 
omitted from a purported description of a stipulation dismissing the Acrovias 
complaint at p. 10 of WEKAT’s brief. 
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occur such matters will be a primary concern of the CAB, 
rather than the FCC or this Court. 


5. The Alleged Procedural Defects. 


Appellants have not mentioned the fact that the claimed 
defects in the Commission’s procedure have been previously 
argued before this Court as grounds for stay orders and 
rejected by: the Court. At the time the appeals from the 
Commission’s refusal on February 7, 1957, to reopen the 
record were filed, appellants simultaneously moved this 
Court to stay the grant to Public Service upon the ground 
that the Commission’s denial was inconsistent with its 
own procedural regulations. The motion ‘for stay was 
denied. (Per Curiam Orders dated March 7, 1957, Cases 
No. 13,718 and 13,725.) Similarly, along with the appeal 
from the denial of WKAT’s protest based upon the Public 
Service insubstantial site move, WKAT again moved this 
Court for a stay based upon a claimed disregard by the 
Commission of its established protest procedure. This 
motion for stay was also denied. (Per Curiam Order 
dated July 25, 1957, Case No. 14,021.) 


Moreover, after the Storer contract was filed with the 
Commission at the appropriate time, WKAT did not re- 
quest the Commission to hold a hearing upon its claim that 
the contract disclosed terms which would have resulted in 
favorable action upon WKAT’s protest. The reason that 
no such hearing was requested is that the contract terms 
created no new issue. Before Public Service or any per- 
mittee could go on the air the Commission requires an 
application for license be filed. Public Service complied 
with this Commission requirement. That license applica- 
tion provided the proper vehicle for the filing of this con- 
tractual arrangement if it was to be filed at all. Accord- 
ingly, the contract was filed and it was before the Commis- 
sion prior to the time it authorized Public Service to 
commence television broadcast service. As stated by the 
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Commission in its Opinion and Order released September 
13, 1957: 


“Finally, WKAT has alleged no facts which would in- 
dicate that Public Service’s arrangement with WGBS- 
TV (Storer), in connection with its acquisition of 
Storer’s physical plant facilities, is either detrimental 
to the public interest or in violation of any of the 
Commission’s Rules and Regulations.”’ (R. 7994.) 


SUMMARY OF THE PUBLIC SERVICE ARGUMENT 


The Court should affirm the Commission’s decision be- 
cause the Appellants*® have not shown that the Commission’s 
preference of Public Service over WKAT was erroneous. 
The appeals are founded upon claims of procedural error 
which have no substance and a claim that an airline should 
not own a television station, which this Court lacks juris- 
diction to hear. 


Questions were raised in the Commission hearing regard- 
ing the conduct of the Public Service parent, National 
Airlines, in the operation of its airline. The examiner 
made extensive findings (R. 4103, 4104) and made no ad- 
verse conclusion as to these matters (R. 4118, 4119). 
WKAT did not file an exception to the examiner’s refusal 
to so conclude, nor did it argue these matters before the 
Commission. The Commission also made extensive findings 
(R. 4513, 4514) in its decision and concluded (R. 4519) 
these matters were not to prejudice Public Service’s appli- 


8 Eastern Airlines is not a proper Appellant before this Court on any of 
these questions, The FCC designated the WEAT and Public Service appli- 
cations for hearing on December 30, 1958. The hearing was scheduled and 
commenced on January 29, 1954. Petitions to Intervene under the Com- 
munications Act must be filed 10 days prior to the date of hearing. Eastern 
filed its Petition to Intervene February 1, 1957—1,112 days after January 
19, 1954. The Commission properly found Eastern untimely. This question 
of timeliness is all Eastern can properly argue before this Court. On Decem- 
ber 30, 1953, Eastern’s officers and directors thought Public Service unable 
to suceeed in this FOC proceeding. On February 1, 1957, over three years 
later but less than a week before the FCC decision was to issue, they changed 
their minds and tried for intervention in the case. 
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cation. WKAT’s failure to except to the examiner’s refusal 
to find adversely to Public Service on this aspect of the 
proceeding under FCC procedural rules constitutes aban- 
donment of its claim.® Failure to argue the matter before 
the FCC confirmed this abandonment. As the FCC pointed 
out, it was bound, in any event, to respect the CAB’s 
judgment that National Airlines had committed no violation 
of CAB regulations which would cause it to be unfit for 
public service (R. 4519). 


None of the air transport policy questions which the 
Appellants urged the Commission to consider was pre- 
sented in a factual context. There was no existing or pro- 
posed use by National of subsidy payments to finance 
Public Service. There was no evidence to show that any 
of the suggested competitive advantages which ownership 
of a television station might give an airline would in fact 
be enjoyed by National. If a future record were to be 
made as to such contentions it would necessarily be made 


before the CAB which administers subsidy payments and 
regulates airline competition. 


All that the Commission was authorized to do by the 
Communications Act was to determine whether the Public 
Service ownership by National would frustrate the policy 
of that Act. After determining from an examination of 
the record of this proceeding that no evidence existed upon 
which any findings or conclusions could be made in this 
area, the Commission held ‘‘Moreover, it is clear that 
nothing in our Act expresses or suggests a prohibition 
against an airline or a corporation owned by a regulated 
airline holding a license from this Commission. * * * We 
are not cited to any provisions of the Civil Aeronautics 
Act which would preclude a grant or any administrative 
or Court decision which would support a disqualification of 
Public Service’? (R. 4433). Unless and until the Con- 
gress amends either the Communications Act or the 


9 Section 1.154(a), 1 BE 451:154. 


13 


Aeronautics Act, it is clear that airlines just as newspapers, 
manufacturers, television networks, motion picture ex- 
hibitors and producers, insurance companies and magazine 
publishers are eligible to hold radio and television au- 
thorizations. 


The Commission’s action of July 3, 1957, in dismissing 
the WKAT protest was in accordance with this Court’s 
ruling in McClatchy Broadcasting Company v. Federal 
Communications Commission, 99 U.S. App. D.C. 199, 239 
F. 2d 19 (1956) because the protested application did not 
change the basic characteristics of the Channel 10 construe- 
tion permit granted Public Service after full hearing. 
Public Service acquired a dark UHF television station’s 
real estate and equipment pursuant to a contract reviewed 
by this Court on July 25, 1957; at that time this Court 
denied the WKAT motion for a stay because the contract 
is nothing more than a simple purchase agreement for 
property. No amount of WKAT’s legalistic straining can 
wring restraint of trade implications from the document. 
The balance of the WKAT ‘‘protest’’ was in fact a petition 
for rehearing, so designated by WKAT and appropriately 
disposed of as such by the Commission on September 13, 
1957 (R. 7989). 


The Commission properly gave Public Service a prefer- 
ence over WKAT because of superior owner-management 
integration (R. 4528). Baker’s prediction of financial dis- 
aster for National from new airline competition was orig- 
inally seized upon as the basis in an attempt to create an 
issue as to Public Service’s financial qualifications. The 
claim that the Commission erred in not reopening the hear- 
ing to consider this issue now has been abandoned. Instead, 
the claim WKAT has now pressed upon this Court is that 
Baker’s CAB prediction showed his FCC assurance that 
at least 75% of his time would be devoted to Public Service 
to be false. This claim is based upon the faulty premise 
that there was an inconsistency between Baker’s prediction 
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to the CAB and his assurance to the FCC. The alleged 
inconsistency has been suggested only by distorting the 
Commission’s findings (R. 4527) and Baker’s testimony 
(Tr. R. 4963). The record shows that there is no such 
inconsistency and no merit in WKAT’s claim that the 
Commission erred in preferring Public Service to WKAT. 


The Appellants neglect to point out to the Court those 
adverse factors of WKAT that resulted in the Commis- 
sion’s preference for Public Service. WKAT was compared, 
after full hearing, to Public Service and found wanting 
as an existing broadcaster (R. 4539). It had engaged in 
questionable commercial practices resulting from loose 
management (R. 4520), disregard for Commission operating 
requirements (R. 4504), broadcasting race horse programs 
(R. 4500, 4501, 4502) and allowing race horse ‘‘touts’’ to 
sponsor such programs (R. 4502), these matters led the 
Commission to reject WKAT and select Public Service 
(R. 4539). 

ARGUMENT 
L THE COMMISSION PROPERLY HELD THAT THE FACTS RE- 


LIED UPON BY APPELLANTS HERE SHOULD NOT CHANGE 
THE DECISION. 


As appears from the foregoing counterstatement of the 
case all of the facts urged upon the Commission as a 
basis for rehearing the case were carefully considered 
by the Commission. No taking of evidence was required 
for this purpose because the Commission assumed the truth 
of the evidentiary facts asserted as a basis for reopening 
the record. The Commission rejected the extravagant 


10 WKAT cites Enterprise Company v. FCC, 97 U8. App. D.C. 374, 231 
F. 2d 708 (1956), cert. den. 351 U.S. 920 and Butterfield Theaters, Inc. v. 
FCC, 99 U.S. App. D.C. 71, 237 F. 24 552 (1956) as standing for the pro- 
position that the Commission should have reopened the record in this pro- 
ceeding pursuant to WKAT’s Petition of February 4, 1957. WKAT alleged 
no facts as were alleged in Enterprise or Butterfield. In Enterprise two 
parties of a three party comparative television case merged after final deci- 
sion; one of the merging parties bringing its infirmities to the favored 
party and thus prejudicing the remaining losing applicant, In Butterfield 
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conclusions drawn by the Appellants from those facts be- 
cause these conclusions were patently erroneous. 


A. WKAT has abandoned its claim that the record should be 
reopened to put the Public Service financial qualifications 
in issue. 

In denying WKAT’s petition of February 4, 1957 (R. 
4406) to reopen the record the Commission declined to 
conclude from the fact that in 1955 Baker had called 
Northeast Airline’s proposed competition ruinous in a 
CAB proceeding, that the CAB was wrong. That agency 
concluded that such competition would not be ruinous (R. 
4432). The Appellants were plainly wrong in characterizing 
as newly discovered evidence, Baker’s 1955 testimony plus 
a 1956 CAB decision granting Northeast a route competi- 
tive to National. WKAT could have had such a matter 
considered by the FCC by challenging Public Service’s 
financial qualifications initially, as it did with respect to 
the citizenship of National’s stockholders and other matters 
(R. 458, 472). WKAT knew at all times that the Public 
Service parent was an airline and that it was continually 
subject to whatever competition the CAB might authorize, 
yet it made no record on this question before the examiner. 


In describing these petitions of Eastern and WKAT for 
reopening the record as untimely the Commission under- 
stated their true character (BR. 4432-4435). Those peti- 
tions were in fact manifestly frivolous attempts to prevent 
the public release of a decision already made. Having 
failed in that purpose they were never followed up with 


an applicant so drastically changed the proposal it had presented to the 
FCC during the comparative hearing that it was in fact an entirely new 
proposal. It moved its site more than forty miles, made substantial changes 
in proposed permanent studios, changed its programming proposal. In the 
instant case, WKAT’s allegations merely go to speculative arguments and 
unwarranted conclusions about normal competition in business, ie., the 
effect of a third carrier on National’s New York-Miami route. In contrast, 
both Enterprise ond Butterfield alleged known facts that had occurred and 
which had a direct bearing on each of the respective comparative hearings. 
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any offer to prove facts which would cast the slightest 
doubt upon the financial qualifications of Public Service. 
No such offer was made because no such facts were avail- 
able and Appellants’ statement of points now relied upon 
contains no claim that the Commission erred in refusing 
to reopen the record to investigate the Public Service 
financial qualifications. WKAT’s point now has shifted 
from a financial one to an attack upon Baker’s credibility. 
Baker’s CAB testimony about competition from Eastern 
was allegedly inconsistent with his testimony before the 
Commission that he would devote at least 75% of his time 
to Public Service. This alleged inconsistency, WKAT now 
says, ‘‘destroyed the basis of the Commission’s comparative 
preference’? of Public Service. (Point A (2), p. 15, WKAT 
brief.) 


B. WKAT’s claim that Baker's testimony before the FCC was 
false is without factual support. 


WKAT’s present rebuilt argument is based upon the 
false premise that Baker’s representation to the Commis- 
sion that he would devote at least 75% of his time to 
Public Service, was based upon a ‘‘state of stability’? for 
National that no longer exists because of Northeast’s 
competition. The short answer is that the Commission 
did not find that Baker’s devotion of time to Public Serv- 
ice was in any way dependent upon a state of competitive 
stability for National. Baker did not so testify. National 
has had in the past and always will have in the future the 
precise degree of competitive stability that the CAB, 
not Baker or the FCC, regards as appropriate to a healthy, 
self-sufficient airline. 


In describing Baker’s testimony as indicating that the 
affairs of National were in a ‘“‘state of stability’? the 
Commission ‘clearly referred to the continuity of manage- 
ment described by Baker as resulting from an established, 
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experienced airline management." The word “‘stability’’ 
does not appear in Baker’s testimony nor was there any 
testimony by him suggesting that National had or would 
have a stable position as a result of freedom from com- 
petition. The premise of WKAT’s argument that Baker’s 
CAB testimony plus Northeast’s competition showed that 
National was no longer in ‘‘a state of stability’’ is there- 
fore an ingenious but extremely misleading distortion of 
Baker’s testimony before the FCC and its particular ac- 
count of it. 


The FCC did not in any event base its preference for 
Public Service over WKAT upon the ground that National 
had a stable business from a competitive viewpoint. The 
FCC merely did what its examiner who heard and saw 
Baker testify did: it accepted as truthful his representation 
that because he had an able and competent airline staff, 
he would devote at least 75% of his time to Public Service 
(R. 4527). 


C. The Public Service transmitter site move was so 
insubstantial no valid protest could lie. 


Public Service applied to the Commission to move its 
transmitter site 2.2 miles closer to Miami and to use 
interim studios pending completion of studios proposed 
in the comparative hearing (R. 1). WKAT both as an 
existing radio broadcast station on Miami Beach and as 
an unsuccessful television applicant in this proceeding 
protested the Commission action granting the Public 


11 Mr, Baker said: ‘‘My time is not entirely taken up with National 
Airlines today. It is organized with competent people and they are doing 
a very good job. It doesn’t require the close supervision that I gave it for 
many years.’’ (Tr. R. 4963.) 


12 This citation is to the record in Case No, 14,021. 


180Qn May 6, 1957, the Court was informed of this Commission action s0 
that it would be kept current on the status of Case No. 13,718. On May 
13, 1957, a copy of the Commission minute was filed with the Court. 
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Service application (R. 83).* As to each WKAT claim 
the FCC properly held WKAT did not have standing. 


As an existing radio broadcast station WKAT was re- 
quired to ‘‘specify with particularity the facts, matters, 
and things relied upon’™ which would show direct and 
substantial injury flowing from the grant of the Public 
Service request to move its site 2.2 miles. This it failed 
to do because the competitive impact upon it as an operat- 
ing radio station was precisely the same whether Public 
Service operated from either site. As the Commission 
stated the matter ‘“‘WKAT has alleged economic injury 
but its allegations in this respect, to the extent that they 
are in the form of conclusionary statements, are insufficient. 
Its only allegations of fact are that under the modified 
permit, Public Service’s station will increase its coverage 
to Miami and increase its signal strength to Miami, thus 
increasing competition and competitive injury to WKAT 
and WKAT-FM. It is clear, however, that the changes 
authorized by the modified permit are so insignificant in- 
sofar as increased competition to WKAT and WKAT-FM 
is concerned as to be de minimis.’’ (R. 134.)*® 


WKAT, as an unsuccessful applicant in the Miami 
Channel 10 proceeding, relied upon McClatchy Broadcast- 
ing Co. v. FCC, 99 U.S. App. D.C. 199, 239 F. 2d 19 (1956) 
for its standing to protest the slight Public Service trans- 
mitter site move. In that case the Court was careful to 
limit its decision to a case where the Commission had 
granted a modified construction permit which drastically 
changed the ‘‘basice characteristics’ of the permit issued 
as a result of comparative hearing. It cannot be argued 
here that the modified permit, moving a transmitter site 


14 This citation is to the record in Case No. 14,021. 


15 Section 309 (ec) of the Communications Act of 1934, as amended, 48 
Stat. 1085 (1934), 70 Stat. 3 (1952), 47 U.8.0. 309. 


16 This citation is to the record in Case No. 14,021. 
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2.2 miles closer to the city to be served with no perceptible 
change in signal strength to that city, changed the basic 
characteristics of the original grant. Hence, this Court’s 
pronouncement in Federal Broadcasting System v. FCC, 
97 U.S. App. D.C. 293, 231 F. 2d 246 (1956) is determina- 
tive of the Commission’s action on the WKAT protest. 
The Court said: ‘‘Only if it is clear from the face of the 
protest, taking all the protestant’s allegations as true, 
that there is no real merit in protestant’s position or sub- 
stantial possibility that a hearing will reveal merit, should 
the protest be rejected without a hearing.”” Ibid. at 297, 
250. The situation the Court referred to there is the 
instant case. Every material representation Public Service 
made in the comparative hearing was unchanged; its mod- 
ification proposed merely to operate at a different site 
2.2 miles closer to Miami and to bring an earlier television 
service to Miami from interim studios while its studios 
proposed at the comparative proceeding were being built.” 
It is plain that the impact upon WKAT as a party to the 
proceeding was identical insofar as operation was con- 
cerned from either transmitter site."* Clearly, the protest 
was but another WKAT attempt to delay the institution 
of a television service for Miami by Public Service and 
a misuse of the provisions of Section 309(c) of the Com- 
munications Act. This Court refused to delay this service 
when it denied the WKAT motion for stay on July 25, 
1957; Public Service began to serve the Miami community 
shortly thereafter. 


17 For a discussion of the Storer contract by which Public Service acquired 
the transmitter site and interim studios see pages 20, 21, 22 infra. 

18 There was no technical issue, ie., service contours, population served, 
etc., in the proceeding; all parties were found to be technically qualified in 
the Commission Order of Designation for Hearing. 
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D. WEKAT’s claim that the Storer contract was illegal wrongly 
assumes that it contains provisions which are not there. 
The argument that the contract by which Public Service 

acquired an existing transmitter site with tower and tem- 

porary studio facilities from Storer Broadcasting Com- 
pany is illegal, is based upon the erroneous premise that 
it contains secret terms which show that Storer was to 
receive a financial interest in Public Service in return for 
halting operations and turning over to Public Service some 
of the physical facilities, formerly used by Storer’s UHF 
station. The full contract is in writing and on file with 
this Court and the FCC. WKAT’s insubstantial complaint 
about the non-filing of this contract is directed solely to 
the fact that it was filed with the Commission as an exhibit 

attached to the Public Service formal application for li- 

cense, on August 1st, 1957, instead of as an exhibit attached 

to the Public Service application for a change in transmitter 

site, on April 5th, 1957. 


There was no requirement for Public Service to file the 
Storer Contract with its application for modification of 
construction permit, FCC File No. BMPCT-4630 (R. 1).” 
That FCC application form (301) provides at page 1, 
paragraph 2 (b) ‘‘If this application is for changes in 
an existing authorization [which Public Service held] com- 
plete Section I and any other sections necessary to show 
all substantial changes in information filed with the Com- 
mission in prior applications or reports.’? The primary 
change requested in this application was the change in 
transmitter site. And, all of the necessary information 
going to that primary change was filed with the Commis- 
sion. There were no other substantial changes proposed 
by the application and hence previous showings could 
properly be incorporated by reference to the original 
application; its purpose were merely to move the Public 
Service transmitter site 2.2 miles closer to the community 


19 This citation is to the record in Case No. 14,021. 
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it was supposed to serve and to use on an interim basis 
admittedly inferior studios while the studios promised the 
FCC in the comparative hearing were being built. That 
these items were acquired from Storer was fully set forth 
in the application but the actual contract was not filed 
because it was not called for. The other sections of this 
FCC application form are required only when substantial 
changes occur. Public Service did not contemplate nor 
did it request any changes in its basic proposal it made 
in the course of the hearing. 


In its original application for a construction permit 
Public Service had stated that National Airlines agreed 
to furnish to Public Service everything necessary to process 
its application and to erect, staff, equip and operate a 
television station. And, on this basis, the FCC found 
Public Service financially qualified (R. 380). The appli- 
cation to make the small move in site location in no way 
changed or affected this finding and the FCC so found 
(R. 7993). In its application for license Public Service 
did file the Storer contract pursuant to the requirement of 
that form. At page 2 of Section I, paragraph 7 (FCC 
Form 302) the question is: ‘‘ Apart from the apparatus 
constructed, have all the terms, conditions, and obligations 
set forth in the above described application for construction 
permit been fully met?”? (Emphasis added.) In order 
to show the Commission how Public Service had been 
furnished that which was necessary to equip its station 
with a transmitter site, tower and temporary studios, 
the entire contract was fully set forth. With this 
contract on file and before it the FCC authorized the com- 
mencement of television program service to Miami by 
Public Service. The Storer contract had previously been 
filed with this Court in Case No. 14,021 as a part of the 
Public Service opposition to WKAT Motion for Stay. 
After argument before the Court, including this matter, 
WKAT’s Motion for Stay was denied by Order of the 
Court on July 25, 1957 in Case No. 14,021. 
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There is no pleading in this record which describes the 
terms allegedly omitted from the written contract or states 
any facts from which an inference of any secret terms 
might be drawn. The Commission was not required to 
Teopen the record for the purpose of exploring whether 
WKAT could present unspecified evidence in support of 
a make-believe charge of illegality. After review of the 
Storer contract on September 13, 1957 the FOC said: 
‘Finally, WKAT has alleged no facts which would indi- 
cate that Public Service’s arrangement with WGBS-TV 
(Storer), in connection with its acquisition of Storer’s 
physical plant facilities, is either detrimental to the public 
interest or in violation of any of the Commission’s Rules 
and Regulations.’’ (R. 7994.) 


E. WEKAT's claim that the Commission did not give proper 
weight to National's record of compliance with CAB regu- 
lations is refuted on the face of the Commission's decision. 


The argument made by WKAT to this Court that the 
Commission gave no consideration to the 1946 CAB viola- 
tion and the 1954 alleged violation was not made to the 
Commission in WKAT’s protest or petition for reconsidera- 
tion. The Commission’s decision has extensive findings 
of fact and conclusions of law dealing with these very 
matters. From these findings it appears that the ten year 
old Caribbean-Atlantic matter was stale® and that the 


206 CAB 671 (1946). See for example, In the Matter of Paramount 
Pictures, Inc. FOC Docket Nos. 10031-10034 where in a Memorandum 
Opinion and Order adopted August 1, 1952 the Federal Communications 
Commission held that in passing upon applications of persons who were 
already licensees, it would not consider any activities involving possible 
anti-trust violations not directly involving radio communications which occurred 
more than three years before the filing of the applications or the date on 
which they were designated for hearing. In that case, accordingly, the 
FOC, disregarded long standing violations of the anti-trust laws in the motion 
pieture field by Paramount Pictures, Inc., which had been adjudicated by 
the Supreme Court and which resulted in a final decree. 8 BR 135. 
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March, 1954 alleged violations were unproven.” From 
the conclusions of law it appears that the FCC felt bound 
to respect the CAB view that Caribbean-Atlantic was not 
serious enough to weigh against National in awarding 
new route certificates. The FCC respected the CAB’s 
view by refusing to regard this violation as significant 
enough to disqualify Public Service as a television broad- 
caster. 


This action of the Commission was in accord with its 
established policy of making a judgment as to the probable 
effect of any past law violation upon an applicant’s 
ability to render broadcast service.* Where, as here, the 
Commission is satisfied that the violation is not of such a 
nature as to raise doubt as to the applicant’s ability to 
render the public meritorious service, the past violation 
has never prevented a grant of a radio or television broad- 
east license. Abilene Broadcasting Company, 3 RR 1671; 


21 With respect to the Key West matter no penalties were imposed or 


disciplinary action taken by the CAB or the postal authorities. The Acrovics 
matter was disposed of by a stipulation with the CAB in which National 
and G. T. Baker did not admit or concede that the Civil Aeronautics Act 
had been violated. 


22 Subsequent to Caribbean-Atlantic the CAB awarded National the fol- 
lowing routes: New Orleans-Tampa-Miami; Panama City, Florida and 
Valdosta, Georgia added to Route 39 (CAB Docket 489); award of route 32, 
service between Tampa and Miami and Havana, Cuba (CAB Docket 525); 
Key West added as intermediate point on Foreign Air Mail Route 32; Balti- 
more-Washington-Richmond added to Route 31 (CAB Docket 647); approval 
of Capital Airlines Interchange Agreement; permanent certification for Key 
West; approval of service between Panama City and Tampa, Florida; ap- 
proval of interchange with American and Delta for through service to Los 
Angeles and San Francisco via Florida-Texas; award of Route 31F New 
York-Havana, Cuba (CAB Docket 2967). All of foregoing shown at R. 
Tr. 5149-5150. 


23 In its Uniform Policy in the Licensing of Eadio Broadcast Stations the 
Commission says: ‘‘We must and will decide each case on its individual 
merits’? The primary question is, does the violation, ‘<whether deliberate 
or inadvertent, raise sufficient question regarding character to merit further 
examination.’’ If so, that examination is made ‘‘to determine their relevance 
and weight as regards the ability of the applicant to use the requested 
radio authorization in the public interest.’”? 1EE Part Three 91:495. 
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Superior Television, Inc., 11 RR 1173. This Court has 
never held that the Commission may not make that kind 
of judgment. The Commission is only required to weigh 
the probable effect of the violation upon the applicant’s 
capacity to render the service he proposes to offer. That 
is precisely what the Commission did here and there was 
no error in its decision (R. 4513, 4514, 4519). 


IL NEITHER THIS COURT NOR THE COMMISSION MAY LAW- 
FULLY INITIATE A PUBLIC POLICY DENYING TO AIRLINES 
THE RIGHT TO OWN TELEVISION STATIONS. 

There is no law or administrative policy that prohibits 

a regularly scheduled, certificated airline from owning a 

subsidiary television broadcasting corporation. During 

the course of this proceeding neither WKAT nor any other 
party to the proceeding made any record on the competi- 
tive aspects of this subject because no evidence exists upon 
which such a record could be made. WKAT argued in its 
proposed findings to the examiner that such a disqualifying 
policy be adopted (R. 3860-3862; 3992-3994). The exam- 
iner refused to do so. WKAT did not file exceptions to 
the examiner’s refusal but it did press for this policy 
obliquely at the oral argument before the Commission (Tr. 

R. 5454, 5455). In arguments on motions for stay, WKAT 

has twice urged this Court to enunciate such a policy. Each 

time the plea had been rejected in Orders dated March 

7, 1957 in Cases No. 13,718 and 13,725 and on July 25, 

1957 in Case No. 14,021. 


WKAT has been urging a policy matter upon the wrong 
forums. If such a policy were to be administratively 
adopted the agency adopting it would have to be the CAB 
which has primary jurisdiction over airlines. That agency, 
rather than the FCC, is the one with the competence to 
evaluate the need, if any, for restricting ownership of other 
business enterprises by airlines. In the absence of a law 
containing the prohibition argued for, WKAT cannot press 
this argument on the Commission or this Court but must 
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appeal to the legislative arm of our Government. Although 
counsel for Appellants apparently enlisted the interest 
of three members of the Aviation Subcommittee of the 
Senate Interstate Commerce Committee” in legislation of 
this kind more than a year ago there has as yet been no 
Committee or Congressional action. Whatever views may 
have been expressed by the CAB to that Committee have 
never been made public; but they would not in any event 
be pertinent to this proceeding. 


The relief requested here by both Appellants is a di- 
rection to the FCC to ‘‘make Eastern and the Civil 
Aeronautics Board parties’? to a new comparative hear- 
ing.* Regardless of what views may have been privately 
expressed by the CAB or members of Congress as to the 
wisdom of investments in television facilities by airlines, 
there is no legal basis for requiring the interested airlines 
and the CAB to litigate a matter of airline policy before 
a communications agency. Had Eastern been pursuing 
an independent interest of its own in seeking to restrict 
such investments it would have brought the matter directly 
to the attention of the CAB instead of attempting to assist 
WKAT in a proceeding before the FCC. It therefore 
seems clear that the airline policy claims now made are 
afterthoughts in a desperate, last ditch effort to obtain a 
television station for WKAT . 


The Commission’s policy with respect to ownership re- 
strictions has been properly limited to the kind of owner- 
ship which might restrict competition in the communications 
business. Thus, the Commission has limited the number 
of stations a single owner™* may have and has sometimes 
discouraged ownership by competing communications 
media, such as newspapers.” Where, as here, the pro- 


24 Appellant’s Brief ease No. 13725, Appendix A-1. 

25 Appellant’s Brief case No. 13725, at page 17. 

28 Section 3.35 FCC Bales and Regulations, 1 RR 53:35. 
2 McClatchy Broadoasting Co. 9 BE 1190. 
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posed ownership was that of a single station by a business 
outside the communications field, the grant to Public 
Service was wholly consistent with the Commission’s policy 
of preventing restraints of competition in communications 
by encouraging and favoring diversification of ownership. 
That policy is required by the competition objectives of 
the Communications Act™ and may not be changed by the 
Commission or this Court unless the Act is changed. 


IL THE COMMISSION'S PREFERENCE FOR PUBLIC SERVICE 
OVER WEAT WAS COMPELLED BY WKAT'S FAILURE TO 
MEASURE UP TO COMMISSION STANDARDS AS A RADIO 
BROADCASTER. 


WKAT has failed to set forth in its brief any summary 
of the comparative case that was actually heard by the 
FCC. Public Service was not preferred in a vacuum but 
after comparison with three other applicants, two of which 
do not challenge this FCC determination before this Court. 
The taking of testimony began June 22, 1954 and con- 


tinued with several recesses until the record was finally 
closed December 17, 1954. Volumes of testimony, exhibits 
and depositions constitutes this record, some of it so 
adverse to WKAT that the FCC could not bring itself 
to entrust WKAT with the responsibility of operating a 
television station. For example, the FCC found that 
WKAT indulged in questionable commercial practices in 
the operation of its AM radio station. In commenting upon 
the undue delegation of licensee responsibility to ‘‘free- 
lance’? announcers whose income was dependent on the 
extent of commercial announcements sold on their par- 
ticular programs, the FCC said that a serious demerit 
must be visited upon WKAT because this delegation of 
licensee responsibility reflected a serious laxity in man- 
agement control and supervision (BR. 4520). 


28 In the Matter of The Amendment of Sections $35, 3240, 3.636 of the 
Bules and Regulations relating to Multiple Ownership of AM, FM, and 
Television Broadcast Stations, 9 RE 1563. 
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The FCC also commented upon the past operation of 
WKAT in carrying programs sponsored by individuals 
who acted as announcers and commentators and sold to 
the public so-called ‘‘tip-sheets’’ on horse race selections. 
While the FCC recognized that the sale of ‘‘tips’’? on 
horse-racing was legal in Florida, it concluded that the use 
of licensed broadcast facilities for the advancement of such 
a betting service does not indicate as high a degree of 
broadcast station licensee responsibility as is desired 
(RB. 4521). 


The FCC also found that WKAT-FM had violated the 
Commission’s rules through failure to operate the required 
number of hours. The FCC concluded that these matters 
partake of ‘‘an abdication or at least non-assumption of 
licensee responsibility.’’ (R. 4539.) 


On the integration of ownership factor that favored 
Public Service the Commission concluded that Public 
Service’s president, Baker, possessed ‘‘a very strong execu- 


tive experience, which has been instrumental in leading 
National Airlines, Inc. from a position as the smallest of 
the airlines to one of the larger.’? (R. 4527.) In marked 
contrast to this conclusion as to Public Service, the Com- 
mission could only conclude as to WKAT that ‘‘* * ® it 
relied upon a radio performance record which, in certain 
aspects, gives the Commission concern; it proposed to 
carry into television essentially the practice arousing such 
concern ; and the only principal of WKAT to be integrated 
in its television endeavor is the principal who took no 
effective measures to terminate such practice—a practice 
which partakes of an abdication or at least nonassumption 
of licensee responsibility.’’ (R. 4539.) 
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CONCLUSION 


The foregoing clearly demonstrates that the Commis- 
sion’s preference for Public Service was a correct deci- 
sion based upon the record made after full hearing. That 
hearing record supports the Commission’s determination 
that WKAT failed to measure up to the Commission’s 
standards as a radio broadcaster and hence could not be 
preferred on a comparative basis to Public Service. 


Respectfully submitted, 
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I 
SINCE PUBLIC SERVICE HAS BEEN DENIED THE FUNDAMENTAL 
REQUISITES OF DUE PROCESS BY THE COMMISSION, A FULL 
EVIDENTIARY HEARING IN ACCORDANCE WITH STATUTORY 
HEARING PROCEDURES IS REQUISITE. 


Public Service has studied carefully the various and ees briefs 
filed herein. This reply brief will respond in detail to the specific con- 
tentions raised by the opposition briefs. However, at the outset, Public 
Service feels that it must direct the Court's attention to an overriding 
consideration of crucial importance which has either been belatedly 
misunderstood by the other parties or else is being deliberately obscured. 
The Commission's purported order of July 14, 1960, disqualifying Public 
Service and granting L. B. Wilson a permit does not rest upon a statutory 
hearing. Accordingly, this order, issued without regard to fundamental 


due process, cannot stand. 
| 


Preliminarily, we note that this Court on January 19, 1961 entered 
a brief order in Massachusetts Bay Telecasters, Inc.v. F.C.C. (the 
WHDH case), No. 13,896, a case involving similar allegations of ex parte 
representations, in which it stated that ''the court having considered the 
[Commission's] findings as summarized and the Commission's recom- 
mendation based thereon, it now approves the findings and recommenda- 
tion.” It remanded the proceeding to the Commission "in order that it 
may re-evaluate the comparative position of the applicants on the basis 
of the record as supplemented, and make a new determination in the 
light thereof." A petition for rehearing and other relief filed by WHDH 
on February 3, 1961, is now pending before this Court. 


1 the opposing briefs will be hereinafter referred to in the following manner: 
"Justice" for the brief for the United States; "FCC" for the Commission's brief; 
"Wilson" for L. B. Wilson's brief; "North Dade" for North Dade Video's brief; 
"Roberts" for Elzey Roberts’ brief; "PST" for Public Service's brief. 
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The Court's order of January 19, 1961 is silent on the question 
whether the hearing held in WHDH was sufficient to support the Commis- 
sion's recommended order therein for a fresh comparative evaluation 
without a further evidentiary hearing. Accordingly, Public Service is un- 
able to express an informed opinion as to the impact of the January 19, 
1961 order of the Court on this case” 


herein that a further evidentiary hearing is requisite. 


It is Public Service's position 


The opposition briefs argue that Public Service has had its day in 
Court and that it is not entitled to a further evidentiary hearing. They 
offer a variety of misleading explanations of the nature of the remand 
hearing, which led to the Commission's purported order of July 14, 1960. 


(1) The Commission in its decision, going beyond Judge 
Stern's recommendations and the scope of the remand 
hearing, "proceeds to further resolve the ultimate 
[licensing] question". (29 FCC 216, 217) In acting in 
this manner, the Commission now blandly concedes 
that it has "unquestionably changed its views as to the 
scope of its jurisdiction under this Court's mandate." 
And, on the vital issue of prejudice, it naively con- 
cludes that this astonishing "change affected no 
legitimate right or interest of Public Service and 
cannot be held to have denied it due process." (FCC, 
p. 49) 


L. B. Wilson, equally sensitive to the due process 
issue raised by Public Service, also urges that the 
Commission's order of July 14, 1960, was grounded 


See 30 
2 the Justice Department in its brief (Justice, p.24, fn. 23), points out that 
its motion to participate as amicus in the WHDH case was not acted upon by the 
Court nor did the Court hear "any argument as to whether the sanction imposed 
by the Commission there was adequate." It is possible that the Justice Depart- 

ment may also be in doubt as to the precise meaning of the Court's action. 
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upon an adequate hearing (Wilson, pp. 19-20), that Pub- 
lic Service was properly disqualified as a licensee upon 
character grounds (Wilson, pp. 6, 11), that an award to 


Wilson was proper and inevitable, and that, in any event, 
Public Service "gives no indication as to what it might 
have done if it had been advised that its successor was 
to be selected." (Wilson, p. 20) 


| 

The Justice Department, in its amicus brief, character- 
izes the ae as a "condemnation" proceeding 
(Justice, pp. ) in which Public Services was 
properly fears guilty" (Justice, pp. 2) and in 
which the ae imposed" (Justice, p. 34) was neces- 


sary and proper.? 


Public Service will show by tracing the exact nature of the remand 
hearing, and the understanding of all parties concerned, (including Judge 
Stern and Commission counsel), that the opposing parties’ various con- 
ceptions of the remand hearing are erroneous and that the Commission's 


purported order resting upon that hearing was fatally defective. 


On March 13, 1958, the Commission filed a motion to remand the 
instant cases. In opposing remand, Public Service observed that the 
Commission had ample statutory authority to institute a revocation pro- 
ceeding under Section 312 of the Act, to designate for iis Public 
Service's pending application for license, or to conduct an inquiry on 
its own motion under Section 403 of the Act. - | 
Se ve re ed | 

3 North Dade simply brushes the due process issue aside with a curt charac- 
terization of the grant to Public Service as "corruptly" and "fraudulently" 
secured. (North Dade, p. 16). Elzey Roberts refrained from characterization, 


but urged that the "Commission arbitrarily deprived . . . the parties before the 
meri a of an opportunity to be heard." (Roberts, pp. ae 


‘ * Relevant statutory provisions are set forth in the attached Tibdoon A; 
infra. 


5 see Answer of Public Service to Commission's Motion to Refnand, March 28, 
1958. This position was also urged by Public Service on oral Srecren before 
this Court, April 17, 1958. 
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The Commission, in opposing these alternatives, stated flatly to 
this Court, "the basic problem presented here is not whether the inter- 
venor meets the minimum qualifications of a television broadcast 
licensee.’ Instead, the Commission requested permission to conduct 
an inquiry to determine whether allegations made before the Harris 
Committee were of sufficient "substantiality" to support further appro- 


priate disqualification or comparative proceedings. 6 


This Court, on April 17, 1958, authorized an evidentiary hearing 
after which the Commission would "report its findings to this Court and 
recommend to this Court such disposition of these appeals as seems to 
it necessary or desirable in view of its findings of fact." Upona request 
for clarification filed by the Commission, this Court on May 12, 1958, 
acknowledged that "the Commission is not to operate merely as a 
"special master" "7 but carefully limited the Commission's power in the 
following terms:"that the Commission will make recommendations to 
the Court with respect to the disposition of the present appeals in the 
light of its findings and of its proposed order or orders." (emphasis 
added) 


The Commission, and all parties, were thus put on notice that the 
evidentiary hearing required to be conducted was of a limited investi- 
gatory nature. This hearing was designed only to support "a proposed 
order" either affirming the award to Public Service and recommending 
retention of the appeals before the Court, or a "proposed order" recom- 
mending dismissal of the appeals and a full remand to the Commission 


. See Reply and Answer of Commission, April 11, 1958. 


‘ The Commission itself created the straw man of the special master and its 
destruction of that ‘straw man proves nothing. Certainly the tribunal which 
rendered the decision under review cannot be described as a special master 
when the appellate court remands certain issues for the taking of further evi- 
dence and making of proposed findings and conclusions thereupon. But it does 
not follow from this negative premise that the Commission was given the same 
scope and authority under this Court's remand order as it would have had absent 
the continued retention of jurisdiction of the cases on appeal by the Court. 
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to enable it to conduct further comparative proceedings or revocation 
proceedings. Underscoring the proposition that the “hearing [ordered 
herein] . . . was somewhat of a departure from the normal operations 
of the Commission" (29 FCC 217) was the language of the Court's order 
directing the participation of all parties in the evidentiary hearing, per- 
mitting cross-examination by "any person or persons concerning whom 
evidence may be received" (as distinguished from parties only), and 
inviting the participation of the Attorney General in the hearing as 
amicus curiae. | 

The Commission, on May 28, 1958, ordered a hearing on the four 
designated issues. Issue 4 required Judge Stern inter alia "to determine 
. . . whether any of the applicants was and is disqualified to receive a 
grant of its application.” (29 FCC 223) The opposing parties argue that 
Public Service was accordingly placed on notice that the Stern hearing 
could be the basis for an immediate penalty of disqualification of Public 
Service by the Commission and final award of Channel 10 to another of 
the applicants. (Wilson, p. 20) Public Service submits, and the record 
of the hearing before Judge Stern, fully demonstrates, that no such 
result was contemplated. Issue 4 was not a factual issue. It was con- 


clusionary in nature only and, by its preamble, called for a determina- 
tion "in the light of the facts adduced upon the foregoing issues." It is 
manifest from the record that Judge Stern, and counsel for the Com- 
mission, constantly put the parties on notice throughout, that the hearing 
was investigatory in nature -- a prelude to further appropriate pro- 
ceedings. | 

Thus, Judge Stern carefully emphasized that the hearing "is not 
to have anything to do with what might be called the objective question 
of the award, but merely the particular features which are now advanced 
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as challenging the award made by the Commission."® Nor was the 
hearing to be treated as a proceeding on application for license,” ora 
comparative proceeding. For as Judge Stern observed "these proceed- 
ings have nothing whatever to do with the relative merits of the applica- 
tions of the different parties"?° and he excluded as irrelevant, evidence 


bearing on the comparative merits of the parties." And, in accordance 


with the Commission's stated position before this Court that the appli- 
cants’ basic character qualifications were not at stake (see supra, p. 5). 
Judge Stern also rejected as irrelevant evidence as to the general credi- 
bility of Baker, President of Public Service oe Moreover, the Commis- 
sion, in the course of the hearing, made it clear that "we do not believe 


it our duty or responsibility to attempt in a purely prosecutory sense 


to disqualify any . . . party to the Channel 10 case is 


Not only did the Commission abjure a prosecutory role, but it also 
made manifest that this was not considered by it as a revocation pro- 
ceeding. This is patently so because the Commission expressly refused 


: Tr. Vol. 38, p..5478. See also his remarks at Tr. Vol. 48, p. 6539: "Do you 
mean with reference to the merits of the application? ... We are not in that 
question at all.”; Tr. Vol. 53, p. 7285, 7288: "I am not looking into the legality 
or illegality of this award. This is a particular, specific, limited inquiry .. ." 
For a fuller extract of relevant portions of the transcript respecting the nature 
of the remand hearing, see the attached Appendix B, pp. B1-14. 


9 
Tr. Vol. 38, p.15486 (Remarks of the Commission's General Counsel, Warren 


Baker), Appendix B, p. B-1. 
10 
Tr. Vol. 48, p. 6541, Appendix B, p- B-10. 


si Tr. Vol. 48, pp. 6538-6544 (Irrelevancy of issue of time spent by Public 
Service’s President at station), Appendix B, pp.B-7-11;Tr. Vol. 48, pp. 6514- 
6516 (Irrelevancy of issue of Public Service's public relations), Appendix B, 
pp. B6-7; Tr. Vol.41, pp. 5697, 5698, 5699 (Irrelevancy of issue of WKAT's 
recordation of telephone conversations), Appendix B, pp. B5-6. 


12 tr. Vol. 48, p. 6542, Appendix B, p. B10. 


13 
Tr. Vol. 41, p. 5606, (Remarks of the Commission's Associate General 


Counsel Holtz), Appendix B, p. B-3. 
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to accept the burden of "proving or disproving any fact." (FCC, p. x4 
Had revocation proceedings been contemplated, there would have been 
no question concerning burden of proof inasmuch as Section 312(d) of 
the Act provides that in revocation proceedings, "both the burden of 
proceeding with the introduction of evidence and the burden of proof 
shall be upon the Commission." In addition, any revocation proceeding 


would necessarily be safeguarded by such other procedural requirements 


| 
as a formal order to show cause containing specific allegations and notice 


of intention to revoke. Section 312(c). None of these requifements were 


observed. 1s | 
| 


What then was the proper posture of this hearing ? It can be found 
in the words of Judge Stern and Commission Counsel: | 


The Presiding Officer: In other words, I understand the 

nature of these proceedings is that of an investigation 

rather than of any prosecution or attempt to prove or dis- 

prove anything in the nature of a prosecution. | 

Mr. Holtz: I believe we can accept that distinction. 16 

The hearing was a limited factual inquiry concerned with the four 

| 

specified issues, much in the nature of a grand jury investigation. The 
| 

Justice Department, as amicus curiae, hovered over the eee to 


protect the integrity of its parallel criminal proceeding.” 


is Tr. Vol. 39, p. 5556, "Mr. Baker: I want to make it quite clear when we use 
that word 'burden' we are talking about burden of going forward and not burden 
of proof," Appendix B, p.B2; see also Tr. Vol. 41, pp. 5606-5608, Appendix B, 
cae B3-5. 


5 in view of this, the language in Judge Stern's initial decision i the effect 
that Public Service "is now to be penalized by a revocation of the permit" (29 
FCC 237) could only have reference to a future revocation proceeding held in 
accordance with the statute. 


| 
16 Tr. Vol. 41, p. 5608, Appendix B, p. B-5. | 
a Tr. Vol. 39, pp. 5566, 5567, Appendix B, pp. B2-3. Tr. Vol. 53, p. 7338, 
Appendix B, p: B13: "They came in only to protect their d jury pro- 
ceedings"; Tr. Vol. 53, p. 7341, Appendix B, p.p14 "He [the Attorney General] 
meant not to give immunity to a witness if it would interfere with nis grand jury." 
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unlike the usual proceeding, the witnesses here were uniformly called 
first for examination by the General Counsel.!8 Moreover, any person 
concerning whom evidence was received at the hearing was accorded the 
right to cross-examine and submit rebuttal testimony. (Order of this 
Court dated April 17, 1958.) The opportunity thus granted all persons, 
as distinguished from parties, to participate in the hearing, plainly 
marks this proceeding as an investigation, and distinguishes it from any 
hearing provided in the statute. Finally, all persons and parties were 


permitted to be represented by counsel.!? 


Because of the obviously limited nature of the inquiry, it was 
understood by all that the instant proceeding was but a prelude to 
further appropriate proceedings, if sufficient evidence were developed 
which necessitated such action. Judge Stern recognized this by recom- 
mending a further comparative proceeding upon the close of the hearing 
on remand. 


Procedural developments following the close of the hearing on 
remand serve further to confirm the understanding of all parties that 
the Stern hearing was only a prelude to further proceedings. In response 
to a motion filed by North Dade on December 24, 1958 urging the Com- 
mission to "telescope" the proceeding, the Commission stated "we find 
no indication that the Court intended to authorize the Commission to 
take final action on the pending applications in this proceeding at the 
same time that it considers the issues set forth in the remand order." 
(FCC Order, March 5, 1959, R. 8582). Similarly, the Commission denied 
a petition filed by Roberts on December 5, 1958, for leave to file an 


a As explained by Associate General Counsel Holtz, all of the "witnesses will 


be called as on cross-examination not because of any expected hostility on their 
part but rather to allow for expeditious treatment of the witnesses to this pro- 
ceeding." Tr. Vol. 41, p. 5606, Appendix B, p.B3. The lack of any expected 
hostility emphasizes further the non-adversary character of the inquiry. 


19 Tr. Vol. 45, pp. 6074-6076 (Mr. Perrine Palmer represented by Mr. Marion 
Sibley); Tr. Vol. 50, pp. 6768-6769 (Mr. Thurman A. Whiteside represented by 
Mr. Richard A. Hunt). 
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application for Channel 10, holding "The issues in this ancillary pro- 
ceeding are limited to those issues set forth in the Remand Order... 
Any determination as to the further procedural steps which will be 

taken in this proceeding must await a resolution of the issues propounded 
by the Court and a disposition of the pending Court appeals -" (FCC 
Order, March 5, 1959, R. 8584) 2 Thus the Commission) as well as 
other parties confirmed Judge Stern's understanding that the hearing 


conducted by him was only a prelude to further appropriate proceedings. 


| 
The July 14, 1960 order, however, brushed aside all limitations 


and proceeded to resolve the ultimate licensing question by declaring 
that Public Service lacked the minimum character qualifications ofa 
licensee, by revoking its construction permit as a form of punishment 
and by awarding L. B. Wilson a default grant of a license, Thus, the 
Commission, in a three-sentence paragraph, ignores the purpose and 
scope of the hearing as stated by this Court and as fully understood by 
Judge Stern and all parties to the hearing including the Commission 
itself. | 

On the basic issue of lack of adequate hearing to Public Service, 
the procedural path followed by the Root”? case is remarkably similar. 
In that case the Court of Appeals had issued a decision in certain patent 
infringement suits .(78 F.2d 991 (C.A. 3, 1935)). Upon petitions filed by 
amicus curiae, the Court appointed a special master to investigate 
alleged corruption connected with that decision. The master held a 
hearing and issued a report recommending that the 1935 judgment be 
set aside. The Court of Appeals on June 15, 1944 adopted these findings 

! 


20 Even L. B. Wilson, who now argues that Public Service has received full due 
process (supra, p. 2), stated in December of 1958 as its own understanding of 
the scope of remand: "The only proceeding pending before the FCC is a limited 
one, to be held under the supervision of the court, and for the sole purpose of 
answering four questions, not for the purpose of making any grant of a construc- 
tion permit" (R. 8441, Wilson Motion to FCC to strike Roberts' petition filed 
December 11, 1958). (Emphasis added). 


21 Root Refining Co. v. Universal Oil Products Co., 169 F.2d 514 (C.A. 3). 
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and conclusions and vacated the 1935 judgment. Upon petition for 
certiorari filed by Universal seeking review of the allowance of costs, 

the Supreme Court held that "if the court finds after a proper hearing 

that fraud has been practiced upon it. . . the entire cost of the proceed- 
ings could justly be assessed against the guilty parties. . . But, obviously, 
a court cannot deprive a successful party of his judgment without a proper 
hearing." 328 U.S. 575, 586 (emphasis added). Thereupon, the Court of 
Appeals vacated its order of June 15, 1944 (affirming the master) and at 
the same time issued an order to show cause why the 1935 judgment 
should not be set'aside. A full and proper hearing was held before a 
specially convened panel of the Court of Appeals. 7” 


The procedure outlined above is in substance the procedure which 
should be followed in the instant case. Both cases involve decisions by 
tribunals seeking to set aside previous judgments because of alleged mis- 
conduct. And, in both cases the decisions were fatally defective because 
they did not rest upon a proper hearing. The defect in the Root case was 
a failure to follow the usual safeguards of adversary proceedings; the 
defect here was that although an evidentiary proceeding was held it was 
too limited in scope to support the broad order of character disqualifi- 


cation, revocation, and default award entered by the Commission. 


Wilson urges that the lack of notice and adequate hearing was at 
most a technical defect and that Public Service suffered no harm. 
(Wilson, p. 20) It suggests that Public Service's position and presenta- 
tion of its case would have differed in no way assuming that notice and 
full opportunity to be heard had been accorded to it. Had notice been 
given that the Stern hearing would decide the minimal character quali- 
fications of a licensee, Public Service (and presumably all other parties) 
would have come in with evidence bearing upon basic character qualifi- 
cations, such as testimony bearing on the personal character of all 


= The judges were specially assigned from other circuits to hear the case by 
order of Chief Justice Vinson. 
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corporate officials, testimony bearing on the record of Public Service before 
other administrative agencies, testimony bearing upon its/meritorious pro- 
gramming service,2% and testimony bearing upon the isolated nature of the 
alleged misconduct, and testimony bearing upon the absence of any other 
violations of law.24 

Had notice been given that this was a revocation proceeding, Public 
Service would have insisted that the Commission accept its statutory bur- 
den of proof and it would have adduced all of the foregoing) character evi- 
dence by way of rebuttal. In addition, Public Service would have presented 
evidence showing the prevalence of ex parte contfacts at the Commission?44 
that the Commission had condoned and acquiesced in such'procedures, and 
that accordingly revocation would be too drastic a consequence of such 
generally accepted conduct.25 And, finally, had this been a: revocation pro- 
ceeding, only Public Service, the permittee, could have been a party and evi- 
dence as to conduct of other applicants would have been plainly inadmissible. 

Had notice been given that this was a comparative proceeding 
which could culminate in an award of Channel 10, then Public Service 


would have come in with evidence relating to all of the factors conven- 
tionally considered in such a proceeding. For example, all of the evi- 
dence in the original proceeding supporting the award of Channel 10 


23 Compare WOKO (329 U.S. at 228) where, as the Supreme Court noted, evi- 
dence as to programming was admitted by the Commission. 


| 
24 We note that the Commission, by its order of July 14, 1960,|could not have 
been passing upon the minimum character qualifications of the applicants as 
licensees, inasmuch as since that time WKAT'S license to paeieris Radio Station 
WKAT in Miami Beach was renewed on January 25, 1961 by the Commission 
(FCC file No. BR497). Had the order of July 14, 1960 decided that the applicants 
did not possess minimal character qualifications, then WKAT could never, with- 
out a showing of rehabilitation, have continued as licensee. 


248 Cf. the Commission's order in Sangamon, released February 16, 1961, 
RR___, which acknowledged the relevance of evidence as to mthe prevailing 
view at that time" respecting ex parte approaches. 


25 The Supreme Court in the WOKO case recognized that such factors as "mild 
measures to others and the apparently unannounced change of policy are con- 
siderations appropriate for the Commission in determining whether its action in 
this case is too drastic." 329 U.S. at 228. (emphasis added) For this reason, 
the Department of Justice (Justice, pp. and the Commission (FCC, pp. 98> 

)34-35 33-84) cannot now in good conscience argye that there is no record evidence to 
support Public Service's documented co Rlics that ex parte contacts flourished 
at the Commission. 18-19 
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would have been relevant (not excluded as irrelevant as was done here, 
see fn. 11, supra) along with fresh data supporting the earlier decision, 
including Public Service's meritorious programming record. Likewise, 
Public Service would have presented evidence bearing on the comparative 
weaknesses of the other applicants. In particular, Public Service would 
have shown that the factors which prompted rejection of L. B. Wilson's 
application were still present and had never been countered. This under- 
scores the palpable unfairness of the Commission's reliance upon evi- 
dence submitted ex parte by L. B. Wilson and Commission personnel to 
support its award to Wilson long after the decision herein.”© 
Since, as we have shown, the Stern hearing could not support an 
order holding that Public Service lacked the minimum qualitications, or 
that its permit should be revoked or that it was comparatively inferior 
to L. B. Wilson, we can only assume that the Commission acted in a 
spirit of condemnation and vindictiveness out of an excess of zeal to vin- 
dicate its own good name. But whatever motivated the Commission's 
order of July 14, 1960, it was duty bound to exercise its power only 
"after a proper hearing,” Root Refining, 328 U.S. at 580, at which the 
parties were put on notice that the hearing could lead to sanctions and 
at which the parties were accorded an opportunity to present evidence 
in defense of their own innocence and evidence in mitigation of any alleged 


misconduct. 


26 See Commission's Opposition to Public Service's Motion to Stay filed with 
this Court on October 3, 1960. Wilson's brief, pp. 27-28, misleads this Court 
when it creates the impression that the affidavits in the October 3 document re- 
late solely to an alleged "deterioration" of Public Service's operations. An 
examination of the affidavits quickly reveals that they were an effort to establish 
Wilson's superiority over Public Service with fresh data which the other parties 
bad never seen. This was, of course, a uniquely and patently unfair technique for 
resolving a comparative proceeding. The Commission, cognizant of this (FCC, 

p- 49, n. 46), attempts to minimize the obvious "retrospective effort" on its part 
by the sleeveless explanation that its award to Wilson rests upon the old compara- 
tive record which, according to the Commission's original decision, placed Wilson 
at the bottom of the comparative list. Its attempt to gain strength from Commis- 
sioner Hyde's lone ‘dissent to its 1957 decision demonstrates the futility of its 
attempt to put some meat on Wilson's "skeletal record." (R. 7886) 
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In sum, as Public Service's Motion to Vacate, p. 9, Pending before 
this Court, carefully delineates, "there was no misconception as to the 
limited purpose of the remanded hearing" and accordingly there was no 
basis in the Stern hearing for the Commission's order of July 14, 1960. 
A new hearing is required and, as Public Service has argued, this new 
proceeding should be a further comparative hearing as recommended by 
Judge Stern. ! 

Il. THE COMMISSION IMPROPERLY SET ASIDE THE ORIGINAL 


AWARD TO PUBLIC SERVICE AND ABSOLUTELY DISQUALIFIED 
PUBLIC SERVICE AS AN APPLICANT IN THIS PROCEEDING. 


As a matter of law, the Commission erred in adopting the 
inferences and conclusions of Judge Stern that Whiteside acted 
as an agent of Public Service and that Public Service ratified 
Whiteside's conduct. | 


Analysis of the briefs filed herein reveals that Public Service and 
the opposing parties have joined issue on the inferences which could 


properly be drawn from the subsidiary facts. In substance, the opposing 
parties hinge their argument that Whiteside acted as an agent of Public 
Service and that Public Service ratified Whiteside's conduct on three 
basic circumstances. Public Service agrees that these are the basic 
factual issues in the case. 
(i) The first joined issue concerns Public Service's effort to hire 
Whiteside as attorney pf record largely because of his close friendship 
with Mack (Justice, p.4; FCC, pp. 20-21). This fact is admitted, but 
Public Service contends that it is legally inconsequential. ‘Public Service 
submits that its efforts to engage an attorney of record friendly toa 
Commissioner does not in and of itself condemn it. Of necessity, the 
opposing parties' condemnation of the retention of a judge's friend as 
counsel rests upon the cynical premise that the fact of friendship must 
inevitably destroy objectivity. Obviously, friendship does not imply im- 
proper or corrupt conduct. Though Judge Stern quotes the noted words 
of Lord Coke on friendship, he recognizes that the friendship relation 
must be viewed in "all the attending circumstances" (29 FCC 230). 
Judge Stern does not condemn "the relation merely of social friendship" 
between friend and judge. It is the added element in the ack-Whiteside 
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relationship of "lender and borrower and donor and donee" (29 FCC 229) 
which gives that relationship its sinister cast. It is of crucial importance 


therefore for this Court to keep constantly in mind that nowhere in the 


record is there a single shred of testimony that Anderson, Scott or Baker 


or any other principal of Public Service knew of the financial relations 
between Mack and Whiteside. And Judge Stern so found. (R. 8397) The 


Department of Justice (Justice, yp “4, n. 3) juxtaposes the facts of the 
Mack-Whiteside financial relationship, which can only be relevant to the 
issue of Mack's disqualification, with Scott's statement that Whiteside 
"might have an entree to Mack." In this way it seeks to create the false 
impression that Public Service knew of and was motivated by this finan- 
cial tie. But it cannot by this device distort the record facts. 

There were valid and proper reasons for Public Service's efforts 
to retain Whiteside. It was hoped that the name of Whiteside, a local 
Miami attorney known to Mack, would insure a measure of attentive con- 
sideration of Public Service's application. Such employment of local 
counsel is not unique to the Channel 10 proceeding, to the Commission 
or to courts generally. Indeed, it has particular relevance in a television 
proceeding where one critical factor is the local character of the appli- 
cant, its principals, associates and representatives. (See Scott's testi- 
mony to this effect, Tr. Vol. 49, p. 6655.) And aside from the factors of 
friendship and the injection of "local flavor" (Tr. Vol. 47, p. 6412), 
Judge Anderson recommended Whiteside for additional reasons. He was 
Anderson's personal friend and a capable lawyer”! 

The opposing parties rely almost exclusively on what is described 
as the "remarkably similar" Root case to support their contention that 
Public Service acted improperly by seeking to retain Whiteside because 
he was a friend of Commissioner Mack. Root and the instant case are 
entirely different on the facts. In Root the Court could reasonably infer 


at The fact, so highly stressed in the opposing briefs, that Whiteside was not 
a communications specialist, is of no particular significance, because his role 
as local counsel would have required no special communications experience and 
because counsel appearing before the Commission are not required to establish 
that they are specialists in the field. 
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a knowledge by Universal of a corrupt relationship between Kaufman and 
Judge Davis. Kaufman was a stranger to Universal. Significantly, he 
was introduced to Universal by Judge Davis himself while the Universal 
litigation was pending. (169 F.2d 526) Shortly thereafter, Universal re- 
tained Kaufman. "Neither the character of the services td be rendered 
nor the fee to be paid was fixed . . .". Kaufman in New York "could not 
efficiently perform the work of local counsel in Wilmington," nor did he 
have the proper ability, training or experience to handle this compli- 
cated litigation. These facts were known to Universal at the time they 
hired Kaufman (169 F.2d 527). Furthermore, from the beginning of 
Kaufman's employment in 1932 until Judge Davis' favorable decision in 
1935 "Kaufman rendered no services whatsoever to Universal" and he 
had almost no contact with any of Universal's other counsel. Immedi- 
ately after Judge Davis' decision, Kaufman called on Universal's presi- 
dent and asked for a fee of $35,000. Universal's president suggested the 
sum of $25,000 to be paid after a denial of certiorari. Ant , on October 
23, 1935, the day after the Supreme Court denied certiorari, a check for 
this amount was delivered to Kaufman in Universal's office. An addi- 
tional $5,000 was delivered to Kaufman on July 27, 1936 and Kaufman 
received additional fees amounting to $20,000 in that year. In all he 
received $50,000. 
In view of this shocking record, the Court in Root could summarily 


conclude as it did that "it is idle to suggest" and "it is frivolous to say" 
that it was mere friendship and not the corrupt relationship that moti- 
vated Universal in hiring Kaufman. And it is because of this factual 
framework that the Court could find, as it did, that Universal retained 
Kaufman for the purpose and with the expectation that "he would exercise 
upon Judge Davis an improper influence . . . There is no other reason- 


able explanation for the relationship or for the large fees that were paid 
him" (169 F.2d at 529). | 

In the present case, however, Public Service knew only of the 
friendly relationship between Mack and Whiteside. Nor was Whiteside a 


stranger to Public Service, brought to Public Service by Mack. Judge 
| 
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Anderson knew Whiteside personally as a friend and could vouch for his 
capabilities as a lawyer. Unlike Kaufman, Whiteside could offer valuable 
services as local ‘counsel. Public Service never retained Whiteside and 


accordingly the subject of fees was never settlea 7° 


On the facts found herein, unlike those in Root, it is totally un- 
reasonable to draw the crucial inference that Public Service had knowl- 
edge of any relationship between Mack and Whiteside other than that of 
social friendship. 

(ii) The second issue concerns whether Public Service intended 
that Whiteside should influence Mack by off-the-record presentations. 
(FCC, pp. 21-24) Public Service's principals testified consistently 
throughout this proceeding that their sole intent in seeking to retain 
Whiteside was to have him represent them on the record. In this way 
they hoped to counter Congressional pressures which were being brought 
to bear on the Commission by associating the integrity of their cause 
with a name that was known and respected by one of the Commissioners. 
The Commission seeks to overcome this consistent and unrefuted testi- 
mony by asking this Court to indulge in a second cynical presumption that 
the accepted legal practice of "the filing of an appearance or of a pleading 
bearing" the name of counsel known and respected by the Court must 
carry with it a corrupt connotation. (FCC, p.2+) We submit that no such 
a presumption exists, and absent record testimony of an improper motive 
none can be imputed to Public Service. The Commission pieces together 
bits of testimony 'to the effect that Public Service had in mind that White- 
side would communicate with Mack. (FCC, p. 22) “the burden of the 
testimony is only that Whiteside would ascertain the status of the case a 

2° Some attempt is made in the opposition briefs to capitalize on the asserted 
fact that Public Service offered Whiteside a $10,000 fee (Justice, p-7%, fn. 5). 
Judge Stern did not'find this as a fact (29 FCC 231), and Scott, Baker and Ander- 
son specifically denied on the record that a specific fee was ever offered White- 


side in their brief conversations with him. Tr. Vol. 46, p. 6224 (Anderson); Tr. 
Vol. 47, p. 6445 (Baker); Tr. Vol. 49, p. 6666 (Scott). 


29 Tr. Vol. 50, p. 6890 (testimony of Whiteside: "I volunteered to call Commis- 
sioner Mack, and that I would let him hear from me. . . I intended to attempt to 
ascertain the status of the case.") This is obviously not an instance of ex parte 
influence and indeed, a recent House bill (87th Cong., 1st Sess., H.R. 14) expressly 
excludes from the definition of ex parte communication "any request for informa- 
tion with respect to the status of a proceeding." 
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The only other times Whiteside communicated with Public Service were 
when he mentioned in passing to Scott the generally known fact that Mack 
probably would not participate in the Channel 10 proceeding,*” and when 
Whiteside called and said he was unable to keep the promise to help which 
he had volunteered. Public Service contemplated that Whiteside's serv- 
ices, should he agree to accept the offer of employment, would be ren- 
dered on, and not off, the record.*+ ! 

(iii) The third issue relates to whether Public Service tacitly ac- 
cepted Whiteside's offer to "help" or in any event ratified his off-the- 
record activities. (Justice, pp.2-9; FCC, pp.24-26) The Department of Justice 
and the Commission both recognized that a bond must be firmly estab- 
lished between Public Service and the activities of Whiteside to sustain 
the extreme result reached in this case. They realize that a parallel to 
Root must be found. Here there was no three-year retention of employ- 
ment without legal services, here there was no "pay-off" of $50,000 as a 
quid-pro-quo for a favorable decision, here there was no telltale chro- 
nology of corruption solicited and corruption rewarded, that singles out 
the Root case. What do the opposing parties offer as the parallel? They 
say that Public Service's failure to repudiate Whiteside's vague promise 
of "help" when he refused employment establishes corruption; and they 
say that Public Service's failure to denounce and report Whiteside when 
he mentioned the status of the case to them and when he later withdrew 
his gratuitous prior offer to help, establishes corruption. | They ground 
their case upon the proposition that the offer to help had to have signifi- 
cance, and could not possibly be a casual gesture. Having said this, they 
find it simple to argue that the only way in which help could be given 

| 


30 or. Vol. 49, p. 6670 (testimony of Scott: "He told me one day that that was 
his impression that Commissioner Mack would not participate in ithe case.") 


a The Commission imputes selected pieces of the testimony of Mack and White- 
side to Public Service in an effort to show Public Service's intent. (FCC, pp. 22- 
23) But Mack's testimony, which is pure hearsay, is specifically! denied by White- 
side (Tr. Vol. 51, pp. 6940-6945). Moreover, the Commission chooses to obscure 
Whiteside's clearly contradictory testimony that he acted as a free agent (Tr. 

Vol. 51, p. 6993). 
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would be for Whiteside to run to Mack and plead their cause. This is 
the essence of suspicion and surmise. Legal liability cannot rest upon 
so slight a foundation.*” 

B. Even accepting the Findings, Inferences and Conclusions of Judge 
Stern, nevertheless the Commission's disqualification of Public 
Service is arbitrary and capricious in the light of the Commission's 
condonation, acceptance and encouragement of ex parte communi- 
cations as Commission practice. 

Public Service, in its main brief (PST pp. 14-33), set forth docu- 
mentary proof that there was no clearly delineated standard of conduct 
governing Commission proceedings with respect to ex parte representa- 
tions. It is now urged by the opposing parties that a standard did exist. 
As stated by the Justice Department "participants such as Public Serv- 
ice . . . were told in the plainest terms [by §409(c)(2)] that they could 
not 'directly or indirectly’ make any additional ex parte presentation to 
the Commission.” (Justice, p.26) And the Commission concurs in this 
view. (FCC, p. 39) This then is the standard to which Public Service as 
a participant is deemed obliged to conform. But the Department of Jus- 
tice strangely ignores the fact that Judge Stern refused to find that the 
principals of Public Service had violated the provisions of Section 409 
(c)(2) (R. 8398). The Commission was at least cognizant of this crucial 
conclusion of Judge Stern, and struggled to blunt its significance. It is 


impossible to paraphrase i tortured reasoning and we accordingly 
quote it in full: (FCC, p. 


The reason for his refusal to find a violation of the section 
does not appear. But a refusal to express an opinion on the 
question is not the equivalent of expressing the opinion that 
the section was not violated. It is perfectly plain, in any 


32 +t is for this reason, that Public Service in its brief (PST, p. 10, fn. 7) urged 
the Court to give close and careful consideration to the findings of fact, inferences 
and conclusions herein. Because of the unique character of this case on remand, 
involving serious allegations of official corruption, of alleged misconduct by high- 
ly respected citizens and public officials and extremely valuable license and prop- 
erty interests, we have urged that this Court should not necessarily be bound by 
narrow rules of review. Although Public Service is of the view that even under 
the Universal Camera standard, 340 U.S. 474, there is insufficient record support 
for the inferences and conclusions reached herein, the same result must follow 
under any reasonable standard of review, for surmise and cynical speculation can 
never be a substitute for substantial evidence. 
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case, that he considered Public Service responsible for the 
improper activities of others. (See 29 FCC 231- -2) | 


Since the statutory standards were not violated there could have been no 
perversion of standards. | 

However, the argument continues, "even if Section 409(6)2) did 
not exist" (Justice, p. #1) — a strange hypothesis —the appropriate 
standard may be found in the WOKO decision. (329 U.S. 223) But WOKO 
supplies no standard respecting the propriety of ex parte communication 
with the Commission. It is concerned only with an applicant's fraudulent 
misrepresentations on an ownership report. The Supreme Court there 
held that the Commission could find that such an applicant lacks the re- 
quired character to qualify as a licensee. 

The opposing parties, however, automatically equate fraudulent 
misrepresentations with ex parte contacts. But fraudulent misrepresenta- 
tions are clearly forbidden while ex parte contacts, at least in certain cir- 


cumstances, were contemplated by the statute — 


Such an automatic 
equation of fraudulent misrepresentation with ex parte contacts is pre- 
posterous where as here the very issue is whether a pre-existing stand- 
ard respecting ex parte communications has been breached. All the more 
so in view of Judge Stern's refusal to find that the standard embodied in 
409(c)(2) had been violated by Public Service. At the very least, Public 
Service urges that it was entitled to a statutory hearing before its con- 
duct could have been measured by such a standard. (See point I, supra 


pp- 1-13) | 
Nor does the Root case, as Wilson argues (Wilson, p- 12), set forth 

the controlling standard. The Root case was, of course, a flagrant exam- 

ple of corruption of the judicial process and, as such, stands as a stern 


warning to those who would engage in or approach the borderline of such 


OSes e a 
Thus, as acknowledged by the Commission in its brief (FCC, Pp , Section 
409(c)(2) imposes no prohibition upon communications by non-participants or the 
public at large. Further, the Commission acknowledges that Section 1.723 of the 
then applicable rules contemplated receipt of communications relating to the _ 
merits of pending applicants whether a hearing case or not (FCC, pp. 90-81, fn. 3I-33 
28). It is this interpretation by the Commission of its own rule which the Depart- 
ment of Justice cavalierly labels a "completely specious argument" (Justice, cae 
7 
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reprehensible conduct. But as shown above, supra, pp. 14-16, the facts 
of the instant case come nowhere near the facts of Root. At the very 
most, Judge Stern found that Public Service had acted improperly, not 
in seeking to influence a judge corruptly, but in tacitly condoning the ex 
parte representations of an emissary. Kaufman's approach to Davis was 
not concerned with the merits of the case. But Whiteside approached 
Mack only to recommend Public Service "because of his high opinion of 
their character, integrity, reputation and financial ability, and because 
they could and would render a fine public service if they received the 
award." (29 FCC 226) The proper standard then is not the Root case but 
Section 409(c)(2) where Congress laid down the rules for ex parte com- 
munications before the Commission. Public Service conformed to the 
rules of Section 409(c)(2). 

The opposing parties’ treatment of Public Service's strong showing 
in its main brief (PST, pp. 14-33) that the Commission condoned, ac- 
quiesced in and even encouraged ex parte communications™ is as insub- 
stantial as their treatment of the impact of Section 409(c)(2) upon this 
case. The Court is told in effect that the documentary proof offered 
there should be disregarded as "the quotation of generalized remarks" 
(FCC, p.@S Justice, p. 24) and that nothing in the record supports the 
contention "that ex parte representations are customary or normal in 
Commission proceedings." In addition to all that has been shown, this 
Court need only look to its own docket for substantial evidence that ex 
parte approaches affected the entire fabric of the Commission's adjudi- 
catory process.°” In addition, Judge Stern has to date issued three 
initial decisions, ‘apart from the one here, evaluating extensive allegations 
of ex parte contacts .°6 Moreover, Congressional hearings have revealed 

as The Justice Department's reluctant concession (istics; pp. eas that only 
"some ex parte contacts" may have occurred, is at war with the Justice Depart- 


ment's own Committee report that substantiates the widespread extent of such 
activities. (PST, p. 29) 


35 see e.g., Massachusetts Bay v- F.C.C., 261 F.2d 55; Sangamon Valley v. F.C.C., 
269 F.2d 217; WORZ V. F.C.C., 268 F.2d 889; WIRL v. F.C.C., 274 F.2d 83; Sun- 
beam T.V. Corp. v. F.C.C., Docket No. 14041. 


36 See Appendix C for a summarization of the voluminous findings respecting the 
ex parte contacts in these cases. 
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other cases involving ex parte contacts which the Commission did not 
deem of sufficient gravity to warrant a neopenieg of the record.*” 

Some reliance is now placed (Justice, p. 22) on language in the 
WOKO case to the effect that the Commission having in the past tempo- 
rized and compromised with deception was not precluded from drastic 
measures “taken to preserve the integrity of its own system of reports." 
(329 U.S. at 228) But WOKO dealt with clearly forbidden fraudulent 


misrepresentations; it cannot seriously be argued that the state of the 


law respecting ex parte communications was clearly demarcated.*° 


The instant case does not involve temporizing or compromising with the 
enforcement of a well defined standard of conduct. It involves a failure 
on the part of the Commission to promulgate a standard. Indeed, there 


| 
of For example, Chairman McConnaughey of the F.C.C. testified with respect 
to the Channel 4, Pittsburgh, proceeding that an interested party had approached 
him and in discussing the merits of the case stated that "he might possibly be in 
position to throw my son some business." Chairman McConnaughey did not con- 
sider this an offer of a bribe. He was asked: 
"CONGRESSMAN MACK. Mr. McConnaughey, is it a fair question 
to ask, did this prejudice you against Mr. Reed in his application? 
"MR. McCONNAUGHEY. No, sir. I had never voted, as| I told your 
general counsel, your chief counsel, any way except for the Hearst 
WCAE application. I felt they were the best qualified, the most able, 
and most experienced people. I had never voted in any other way and 
this did not affect me one way or the other because there are a lot of 
people that try to tell you how good they are and it is a rather difficult, 
if not impossible thing, to prevent that kind of talk because a Member 
of Congress will call me, call any chairman, and I would get|/20 to 30 of 
them a day. He would say, 'I would like for you to talk to John Green, 
who is a constituent of mine. He is interested in an application." 
"John Green comes into my office. The Congressman does not know 
what John Green is going to say. It is not his fault, and John Green 
starts telling me about what a great fellow he is and his people, how im- 
portant they are, how they are worthy of serious consideration. I do not 
know how you stop it." Hearings before a Subcommittee of the House 
Commerce Committee, 86th Cong., 1stSess.(1958), pp. 5325, 5327. 
The Commission did not reopen the Channel 4, Pittsburgh case. | 


38 Equally inaccurate is the Commission's assertion that all parties have dis- 
owned Judge Stern's proper reading of the WOKO case. (F.C.C., p. 15) Public 
Service certainly has not taken any such position. The public interest standard 
of the Communications Act is a flexible concept which must be adapted to the 
facts of each case. It was clearly appropriate for the Commission to give full 
weight to a single factor in view of the clear facts of fraudulent misrepresenta- 
tion in WOKO. It was clearly inappropriate, as Judge Stern held, to refuse to 
weigh the other factors in this case, particularly where Commission condonation 
and encouragement of ex parte communications have been fully established. 
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was more than a failure to promulgate a standard. For, as we have 


shown, the Commission consistently condoned, accepted and even encour- 


aged ex parte communications 2? 


Hl. THE COMMISSION ERRED IN PURPORTING TO AWARD 
CHANNEL 10 TO L. B. WILSON, INC. WITHOUT A NEW 
COMPARATIVE HEARING.” 


Wilson strives to establish in its brief that it is a highly qualified 
applicant and that the award to it is justified. (Wilson, pp. 22-25)*! 
This flies in the face of the Commission's own determination that Wilson 
was the weakest of the applicants, and our showing to this effect (PST, 


p. 36) is fully substantiated by the massive marge of the record in 
Elzey Roberts’ brief filed herein (Roberts, pp. 344). 

There is left only Wilson's attempted defense of the ex parte 
machinations of Senator Smathers in its behalf. We have shown that 
Senator Smathers, as L. B. Wilson's executor, went to Mack's office and 
made ex parte representations to him respecting Channel 10 on Wilson's 
behalf. (PST, pp. 37-41) Wilson does not dispute the fact that the con- 
versations in Mack's office took place. It argues only that Senator 


Smathers was not acting in its interest. Indeed, Wilson now urges that 


19 
paint ihe same reasons, there is no merit to the contention (Justice, p. 23; 
34-35" FCC, pp. that Public Service seeks exoneration simply because others 
may have engaged in similar conduct. This begs the basic question which was 
whether any wrongdoing had occurred, or wrongdoing which merits extreme 
sanction (See PST, p. 33). 
40 R Yeo, 47 
Both Wilson (Wilson, pp. 15-16) and the Commission (FCC, pp. 4% =*8) dis- 
pute Public Service's right to challenge the award to Wilson on the ground that 
Public Service has been properly disqualified by the Commission. Obviously, 
until Public Service's status has been finally adjudicated, its standing as grantee 
to challenge disposition of the channel cannot be questioned. 
ze 
a The Justice Department (Justice, p. J, fn. 1) does not offer the Court its 
views on the validity of the Commission's purported award of Channel 10 to L. B. 
Wilson. It seems inconsistent for the Department of Justice, in its role as 
amicus concerned with "significant issues of administrative law" (Justice, p._ 2) 
to abstain completely from setting forth its views upon the serious allegation§ 
of impropriety involved in the Wilson application. 


2 The Roberts brief includes a lengthy tabular analysis of the Commission's 
original evaluation of Wilson, showing the various criteria upon which the com- 
parison was based and the consistently unfavorable conclusion of the Commis- 
sion respecting Wilson on each point. 
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Senator Smathers was acting against the interest of Wilson and sought a 
denial of Wilson's application. (Wilson, pp. 30-31) This strange argu- 
ment now imputes to Senator Smathers studied conduct wholly out of keep- 
ing with the fiduciary obligations which he had assumed as an executor. 
Obviously, it was to the interest of the estate to secure an award of a 
very valuable channel, as it was to the interest of Senator Smathers, 
whose fee as executor varied with the size of the estate. Moreover, 
Wilson's strained interpretation is flatly refuted by Senator Smathers' 
own statement that Mack told him his vote would not be "pleasing" to 


Senator Smathers bo 


| 
CONCLUSION | 


Upon the whole record herein we submit that this Court should con- 
firm the Commission's original award to Public Service. | At the very least, 
however, Public Service is entitled to a full statutory hearing upon notice 

. before any disposition can be made of the Channel. This it has not had and 
accordingly the Commission's purported action of July 14, 1960 must be 
vacated. And even if it could be found that Public Service has had a just 
and proper hearing, we submit that the facts herein (including the facts of 
Commission condonation of ex parte communications) do not warrant the 
harsh retroactive punishment of absolute disqualification meted out to 


: Nor may Wilson with any more success now seek to escape responsibility by 
hiding behind the fiction that Senator Smathers as a mere executor was not repre- 
senting the Wilson interests when he improperly approached Commissioner Mack. 
As executor, Senator Smathers had authority to pass on all corporate actions to 
increase the assets of the estate, in addition to his legal status as title holder of 
the controlling stock in the Wilson corporation. WKAT, Inc., 12/RR 1,11. As 
such, his representations respecting the sought-after television ichannel were 
within the scope of his authority and the corporation was bound by those repre- 
sentations. | 
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Public Service by the Commission. Accordingly the Court should 
follow the recommendation of Judge Stern — the only recommendation 


made by a disinterested tribunal — that a further comparative hearing 


for a fresh consideration of all the applicants of Channel 10 be held. 
Respectfully. submitted, 


NORMAN E. JORGENSEN 
WILLIAM I. DENNING 


514 Wyatt Building 
Washington 5, D.C. 


Attorneys for Public Service 
Television, Inc. 


February 17, 1961 


APPENDIX A 
STATUTORY PROVISIONS 


Administrative Sanctions 
Sec. 312. - 
(a) The Commission may revoke any station license or 
construction permit - | 
(1) for false statements knowingly made either in the 
application or in any statement of fact which may be required pursuant 
to Section 308; ! 
(2) because of conditions coming to the attention of the 


Commission which would warrant it in refusing to grant a license or 


permit on an original application; 

(3) for willful or repeated failure to operate substantially 
as set forth in the license; | 

(4) for willful or repeated violation of, or willful or 
repeated failure to observe, any provision of this Act of any rule or 
regulation of the Commission authorized by this Act or by a treaty 
ratified by the United States; and ! 

(5) for violation of or failure to observe any final cease 
and desist order issued by the Commission under this section; or 

(6) for violation of Section 1304, 1343, or 1464 of Title 
18 of the United States Code. | 


(b) Where any person | 


(1) has failed to operate substantially as set forth ina 
license, | 
(2) has violated or failed to observe any of the provisions 
of this Act, or Section 1304, 1343 or 1464 of Title 18 of the United States 
Code, or | 
(3) has violated or failed to observe any rule or regula- 
tion of the Commission authorized by this Act or by a treaty ratified 
by the United States, the Commission may order such person to cease 


and desist from such action. 


(A-2) 


(c) Before revoking a license or permit pursuant to subsection 
(a), or issuing a cease and desist order pursuant to subsection (b) , the 
Commission shall serve upon the licensee, permittee or person involved 
an order to show cause why an order of revocation or a cease and desist 
order should not be issued. Any such order to show cause shall contain 
a statement of the matters with respect to which the Commission is 
inquiring and shall call upon said licensee, permittee or person to appear 
before the Commission at a time and place stated in the order, but in no 
event less than thirty days after the receipt of such order, and give 
evidence upon the matter specified therein; except that where safety of 
life or property is involved, the Commission may provide in the order 
for a shorter period. If after hearing, or a waiver thereof, the Commission 
determines that an order of revocation or a cease and desist order should 
issue, it shall issue such order, which shall include a statement of the 
findings of the Commission and the grounds and reasons therefor, and 
specify the effective date of the order, and shall cause the same to be 


served on said licensee, permittee, or person. 


(d) In the case where a hearing is conducted pursuant to the 
provisions of this section, both the burden of proceeding with the intro- 
duction of evidence and the burden of proof shall be upon the Commission. 


(e) The provisions of §9(b) of the Administrative Procedure 
Act which apply with respect to the institution of any proceeding for 
the revocation of a license or permit shall apply also with respect to 
the institution, under this section, of any proceeding for the issuance 


of a cease and desist order. 
x * * 


Inquiry by Commission on Its Own Motion 

Sec. 403. |The Commission shall have full authority and power at 
any time to institute an inquiry, on its own motion, in any case and as to 
any matter or thing concerning which complaint is authorized to be made, 


to or before the Commission by any provision of this Act, or concerning 
which any question may arise under any of the provisions of this Act, or 


| 

| 
(A-3) | 
relating to the enforcement of any of the provisions of this Act. The 
Commission shall have the same powers and authority to proceed with any 
inquiry instituted on its own motion as though it had been appealed to by 
complaint or petition under any of the provisions of this Act, including 
the power to make and enforce any order or orders in the case, or relating 
to the matter or thing concerning which the inquiry is had, excepting orders 


for the payment of money. 


Sec. 409 . 
(c) . 


(2) In any case of adjudication (as defined in the Administra- 
rive Procedure Act) which has been designated for a hearing by the 
Commission, no person who has participated in the presentation or 
preparation for presentation of such case before an examiner or examiners 
or the Commission, and no member of the Office of the General Counsel, 
the Office of the Chief Engineer, or the Office of the Chief Accountant 

shall (except to the extent required for the disposition of ex parte matters 
as authorized by law) directly or indirectly make any additional presentation 
respecting such case, unless upon notice and opportunity for all parties to 
participate. | 
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EXCERPTS FROM HEARING BEFORE JUDGE STERN 

| 

| 


Transcript Vol. 38 (June 23, 1958): 


[5748] Judge Stern: I understand, too, of course, as I presume you all do, 
that the hearing will be limited to the determination of the questions so 
outlined and that it is not to have anything to do with what, might be called 
the objective question of the award, but merely the particular features 
which are now advanced as challenging the award made by the Commis- 
sion. Therefore, all evidence will be relevant only as it bears on the 
questions which the Commission has mandated for hearing. 

* * * | 

[5486] Mr. Baker: (Warren E. Baker, General Counsel of the FCC) 
Judge Stern, may I suggest that in this particular case the first and 
most crucial thing to decide is the procedure for presenting evidence. 

In a normal case of applications parties have the obligation to put 
on an affirmative case, and after that affirmative case is put on the Com- 
mission's representatives, if they feel that the record ets supplementa- 
tion, put on additional evidence . 

[5487] In the light of that, leaving aside the question of all the burdens, 
it seems to me that the Commission at this time has requested an op- 
portunity of the Court to put additional matters in the record. 

[5488] Presiding Officer: Well, it would seem to me there are only three 
possibilities, I take it, one, the applicant who received the grant originally, 
and, naturally, there wouldn't be any burden on them to defend the grant; 
the second possibility would be the applicants who did not get the grant, 
and who might therefore be interested and are interested in attacking the 
validity of the grant, and the third would be the Commission itself, which, 
as I understand, petitioned the Court to remand the record for the purpose 
of their trying to clean up the matter and establish all the facts for later 
consideration, if necessary, by the Court. | 
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Transeript Vol. 39 (June 30, 1958): 


[5556] Mr. Porter (Counsel for WKAT): The Commission having assumed 


the burden here, I am relying on the Commission to develop the full facts 
without too much of a burden on the other parties, I hope. 

Mr. Baker: I want to make it quite clear when we use that word 
"burden" we are! talking about burden of going forward and not burden 


of proof. 
* * * 


[5566] The Presiding Officer: I suppose as amicus curiae the action 
from time to time of the Attorney General would be subject to the 
direction of the Presiding Officer. In other words, the amicus curiae 
has a vested right in the proceedings and I don't suppose there would 
be any difficulty in that regard. 

Mr. Bicks (Dept. of Justice Antitrust Div.): Judge Stern, I think 
Mr, Baker's question might make appropriate some brief statement of 
what our conception of our role here is. I would say most broadly our 
task in this proceeding will be to serve as whatever help to the presid- 
ing officer he deems most appropriate. 

Initially, as Mr. Baker indicated, we certainly would like the 
privilege of receiving all documents filed — copies of all documents — 
and submitting proposed findings of fact and conclusions of law. 

Beyond that, second, there may be situations arising during the 
course of the hearing involving particularly testimony by particular 
witnesses where some comment by the Attorney General as to the 
relation between that testimony by that witness to a pending grand jury 
proceeding may be appropriate. 

Finally, as to introduction of evidence, my own hope would be that 
our role would be geared almost completely to your wishes. In a sense, 
our role really boils down to not leaving the Presiding Officer at the 
mercy of the parties as to what evidence is introduced. You have, I am 
sure, gone over the order of remand as many times as any of us. Iam 
sure during the hearing we will have ample time to ponder what matters 
the Court of Appeals directed to be explored in this record. 
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If at any time you feel that some matters the Court of Appeals 
directed to be explored are not being explored, I would hope that you 
would feel free to call upon us to do so. 


* * 


Transcript, Vol. 41 . 8, 1958): 


[5605] Mr. Holtz (Associate General Counsel of the FCC): 
would indeed be remiss if we did not indicate to Your Bae what we 
conceive the role of the Office of General Counsel. We goureive our 


position, our function under the Court's order of April 17,/to present 
to Your Honor all the relevant and necessary facts concerning the issues 
mandated for hearing. | 
Insofar as we have been able to develop them, or they [5606] have 
been otherwise placed at our disposal, in this connection I might state 
that the bulk of what we believe will be the testimony here) has previously 


| 
been given before the Committee on Legislative Oversight, and we expect 
gi » 


the instant record to reflect substantially the testimony given before that 
Committee. ! 

This record, however, will be protected by procedural hearing 
rights such as cross examination not available to the parties during the 
course of a legislative hearing. I also wish to make it clear that although 
we have voluntarily assumed the burden of going forward with the evidence, 
we do not believe it our duty or responsibility to attempt in a purely pros- 
ecutory sense to disqualify any Commissioner or party to|the Channel 10 


case or to attempt to present evidence against any other person which is 


not truly germane to the issues at hand. Exposure, for exposure's sake, 
will not be our aim. | 
Accordingly, we will interpose objections whenever we feel that 


the inquiry is straying beyond the real scope of the issues as set forth 
by the Commission pursuant to the remand of the Court of Appeals. The 
witnesses will be called as on cross examination, not because of any ex- 
pected hostility on their part, but rather to allow for expeditious treat- 
ment of the witnesses to this proceeding. 
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In short, we shall present the relevant and necessary [5607] facts 
to you as we now have them so that you as Presiding Officer may weigh 
them in connection with the mandated issues, and, therefore, make your 
required findings and recommendations to the Commission so that the 
Commission may in turn, upon consideration of your findings and con- 
clusions, take the appropriate action in compliance with the Court's order 
on remand and the Channel 10 matter may be disposed of in the public 
interest. 

That meee my opening statement. 


Counsel for North Dade) p 
Mr. Becker/ Barly in your statement you mentioned the date for 


the commencement of the hearing. What date did you use, sir, of the 
formal hearing? 


Mr. Holtz: Designated for hearing? They actually began on June 
22, 1954, but they were designated for hearing December 30, 1953. 


The Presiding Officer: Then I understand from your statement 
that the Commission in presenting evidence does so with no intention 
of attempting to prove or disprove anything, but simply to present for 
the benefit of the Hearing Examiner the testimony that is within their 
knowledge for such final consideration as should be given to it by the 


Examiner. 


Mr, Holtz: I don't quite agree completely with Your Honor's state- 
ment. I believe under the issues of the case it is our duty to prove and 
disprove and evaluate the evidence [5608] which would go to the issues 
of this case. I believe it would be impossible for me in courtesy to 
Your Honor and opposing counsel to say we would not attempt to prove 


or disprove. 


The Presiding Officer: What I meant was in any ordinary sense 
of prosecution, either prosecution or defense. 


Mr. Holtz: That is correct, Your Honor. Out attempt and our 
role will be as dispassionate and as objective as possible in this case 
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in the attempt to be the instrument, you might say, whereby this record 
unlike that taken by the Legislative Oversight Committee, will be pro- 
tected by procedural safeguards and will be, I hope, be presented ina 


more comprehensive and cohesive form. | 


The Presiding Officer: In other words, I understand the nature of 
these proceedings is that of an investigation rather than of any prosecu- 
tion or attempt to prove or disprove anything in the nature of a prosecu- 
tion. | 


Mr. Holtz: I believe we can accept that distinction, 


The Presiding Officer: Well, just so that we are in accord in our 
general understanding of the nature of the proceedings = df the position 
of the Commission in presenting the evidence. 


Mr. Holtz: You understand, Your Honor, upon conclusion of this, 
as you well know, irrespective of the label, whether it be! investigation 
or not, Your Honor will make findings [5609] based upon the evidence 
adduced here on the issues. 


The Presiding Officer: I understand. 
* * * 


Transcript, Vol. 41 (September 8, 1958): 


[5697] Mr. Holtz: I haven't interposed objection, but I fail to see the 
relevance of the question as to rates and the habits of the witness as 


to recording telephone conversations. 


| 

[5698] Mr. David: We are now talking about Commission regulations. 
| 

The Witness: He is talking about now using a beeper. 


Mr. Holtz: I renew my objection. I fail to see that! it is within the 
| 
intent of the Court or the Commission in setting up the issues in this 
| 


proceeding. 
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[5699] The Presiding Officer: Well, I will sustain the objection to the 
question, because even if the regulation — if there was such a regulation 
and it were violated, I don't think it would enter into the relevance of the 


investigation that we are now concerned with. 
* * * 


Transcript, Vol. 48 (September 18, 1958): 


{6514] Mr. Jorgensen: May I be heard first, Your Honor ? 


May T be he coe 
Mr. Solomon:/ 


The Presiding Officer: I will hear first from Mr. Jorgensen, he 


is more directly concerned. 


Mr. Jorgensen: I don't think I could agree more heartily with Mr. 
Segal, what he said should be explored, and I think this witness is fully 
prepared to answer any questions about his public relations affiliations, 
his advertising agency, or any aspect of his business. 

I think that he will answer these questions fully, truthfully, frankly 
and candidly. 

I don't think the subject Mr. Porter raised has any [65 15] relevance 
to the proceeding. Anybody that wants to question Mr. Baker about public 
relations firms Iam sure we will have no objection to those questions. 


The Presiding Officer: What were you going to say, Mr. Solomon? 


Mr. Solomon: With all due respect to Mr. Segal, I can't agree 
with his views as to the nature of this proceeding or the nature of Your 


Honor's role here. 


The Presiding Officer: Well, may I interrupt a moment to say that 
possibly what you are going to say will be unnecessary, because apparently 
you were going to agree with what I have in mind to say, and that is that 
I agree possibly, although it is of no interest in this proceeding, with 
what Mr. Segal says in general, but I don’t think it comes within the 
function of this particular inquiry, or of these proceedings. 
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These proceedings are to determine certain issues which have been 
presented as the mandate of the Commission. In general, i there is any 
impropriety of the National Airlines, or anybody else in trying to influence, 
in general, public opinion or even the Commission, itself, it doesn't come 
within my function. | 

It seems to me that would be within the function of the Commission 
to act and to protect itself, if it so considers, but I don't think in this 
proceeding it comes within my [ 6516] particular jurisdiction, or the 


scope of this inquiry. 
* * * 


Transcript, Vol. 48 (September 18, 1958): 


[6538] The Presiding Officer: Wait until I fully understand the question. 
You are asking him whether to the extent of 75 per cent, what ? 


Mr. Porter: That is correct. 
The Presiding Officer: What? 
Mr. Porter: You mean what is the purpose? 


The Presiding Officer: No, you said 75 per cent. 


Mr. Porter: I asked him if he spent 75 per.cent of his time at 
the television station. | 


The Presiding Officer: Well, in itself, it would seem to be 
entirely irrelevant, and therefore I think in order intelligently to rule 
on it I would have to know your thought, your purpose in asking it, and 
to what extent and how you want to follow it up with something that 
would be relevant in these proceedings. Meanwhile — 


Mr. Porter: Might I suggest — 


The Presiding Officer: Meanwhile, Mr. Solomon, won't you wait 
until Mr. Porter explains? | 


Mr, Solomon: I think I should enlighten Your Honor to this extent. 
The question has been propounded, the question of how much time Mr. 
| 
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Baker could or would spend at the television station is an important ques- 
tion which was considered by the Commission at the time of the compara~- 
tive proceeding. It was very much of a litigated issue as to whether Mr. 
Baker could or would spend time there. 


{6539] The Presiding Officer: Do you mean with reference to the merits 
of the application? 


Mr. Solomon: Right, sir. 


The Presiding Officer: Well, Mr. Porter doesn't have that in mind, 
do you? 


Mr. Porter: Oh, no. 
The Presiding Officer: We are not in that question at all. 
Mr. Porter: No. 


The Presiding Officer: I thought possibly, I don’t know if Mr. 
Porter is leading up to whether his presence there would have possibly 
led him to hear something going on there — 


Mr. Porter: That is not my purpose, Your Honor. 


The Presiding Officer: I think maybe if you would explain just 
what you have in mind, Mr. Porter. 


Mr. Porter: Might I suggest this, that I be permitted to continue 
this line of inquiry with this witness, and if when I have concluded Your 
Honor does not think that this is material to the issues in this case, 
certainly a motion to strike would be in order. 


Mr. Jorgensen: I suggest, Your Honor, that I would not agree to 
that for the simple reason that Mr. Porter, whatever he has got in mind, 
apparently wants to approach with muffled oars, and I think in accordance 
with Your Honor's direction, he ought to tell us his purpose. 


[6540] The Presiding Officer: I think it is fair to ask Mr. Porter as to 
your purpose in asking the question — 
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Mr. Porter: If that is Your Honor's pleasure — 


The Presiding Officer: — and how you consider it is relevant. 
The question, in itself, doesn't seem relevant. I presume it is merely 
anticipatory of something that you think is relevant. 


Mr. Porter: Precisely. | 


The Presiding Officer: But if you will explain how you propose to 
follow up the question to make it relevant — | 


Mr. Porter: If Your Honor please, if Iam permitted to pursue this 
line of interrogation, I hope to establish that this witness, ‘Mr. Baker, in 
his testimony before the Federal Communications Commission pledged 
that he would devote from 75 to 100 per cent of his time inl the operation 


of this television station. 


Now, as Your Honor will subsequently ascertain in an examination 
of the Commission's final decision, that commitment of Mr. Baker's 
time at the television station was the fundamental basis upon which the 
Commission reversed the initial decision and gave the award to Public 
Service. 

Now, contemporaneously with this, while Mr. Baker was making 
this commitment to the Federal Communications Commission, in an 
unrelated proceeding before the Civil Aeronautics Board, counsel for 
National Airlines made [ 6541] representations that a competing airline 
should not be certificated into Puerto Rico on the grounds |that its chief 
executive was committed into other non-aviation enterprises, so this 
goes to the question of impeachment and credibility, and I wish to 
establish, if Iam permitted to — I am not through yet — that this wit- 
ness, Mr. Baker, made certain representations to the F.C.C. Contem- 
poraneously, he made contradictory representations to another independent 
agency of government, and that is what I want to establish with this line of 


questioning, and I have other incidents of that. 


Mr. Solomon: Mr. Examiner - 
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The Presiding Officer: Now wait just a minute. I will sustain 
the objection on this ground, that as far as it goes to the merits of the 
original proceedings as to whether Mr. Baker's presence at the tele- 
vision station to the extent stated would enter into the question of the 
merits of the application, that has nothing to do in these proceedings, 
because these proceedings have nothing whatever to do with the relative 
merits of the applications of the different parties. 

As to establishing credibility or lack of credibility on the part of 
the witness, I think that should be confined to alleged misstatements 
made by him, if you are able to establish such misstatements, made 
with reference to these proceedings, and not even in it should appear 
that Mr. Baker had made a misstatement with regard to something 
else which is [6542] not before me inthis matter. In other words, to 
show if you could show or would show that Mr. Baker made a misstate- 
ment in regard to something that has no relevance whatever to this case 
we get very far afield in an attempt to establish Mr. Baker's general 
reliability for truth telling, so any statement he made that would affect 
the merits of the award has no place here, but anything that would affect 
the issues that were mandated to me by the Commission would be relevant, 
so from that standpoint, my thought would be that that line would not be 
relevant. 

That might be a matter to call to the attention of the Commission, 


perhaps, in some other proceeding, rehearing or reconsideration, or 


what not, because this proceeding is distinctly limited in its objectives, 
and is limited by the exact issues presented by the Commission. 


Mr. Porter: I am well aware, of course, that on grounds of 
impeachment the Court has very wide latitude, but it is also, as Your 
Honor had indicated, discretionary, but I would make this further argu- 
ment, if Your Honor please, and that is that under the issues in this 
proceeding you have, as I see it, a duty anda responsibility to determine 
on the basis of the record made here whether or not there have been 
activities that have gone outside the recognized and accepted judicial 
or adjudicatory procedures. 
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Now, the matters that I was about to inquire into were [ 6543] 
raised on petition to enlarge the issues and reopen the record before 
| 
the Commission. They were summarily denied without even time for 
its own Broadcast Bureau to respond, and I think that as part of the 
whole record here that Your Honor should entertain testimony along 
this line for that added purpose. | 


Mr. Solomon: Mr. Examiner, I would like to call to the attention 
of the Examiner a fact which you may not be aware of, that this alleged 
summary denial is the subject of the Court appeal and has been fully 
briefed in the Court of Appeals and is one of the matters pending before 


the Court, and not decided at the time of this remand. | 


I do not think the alleged denial, or the actual denial of the applica- 
tion for reopening the record with respect to this very matter that Mr. 
Porter is now talking about is before Your Honor at the present moment. 

On the contrary, it is pending on appeal in the Court of Appeals. 


| 
The Presiding Officer: Well, that is the way I feel about it, Mr. 
Porter — 


Mr. Porter: Your Honor, I — 


The Presiding Officer: I feel it has no place in this particular 
proceeding, because, after all, these proceedings, I have ‘said over and 


over again are limited to an inquiry into the issues exactly and expressly 
stated by the Commission, [ 6544] and I can't go beyond that and get into 
a field that doesn't bear on those particular questions. | 

| 


Mr. Porter: I have some interrogation along those lines, and if 
Your Honor has ruled, I will, of course, not pursue it further. 
* * * | 
| 


Transcript, Vol. 49 (September 19, 1958): | 


[6762] The Presiding Officer: The witness has stated what his relations 
| 
with Mr. Whiteside were, what he knew about them, he stated over and 
over again his version of why he wanted to get Mr. Whiteside into the 


case. 
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Of course, all the testimony is subject to different versions and 
arguments, but I think what we want to get on the record are the facts, 
leaving the inferences and the arguments for later consideration. 


Mr, David: I thought I was eliciting a fact, but I will stand by 


Your Honor's ruling, whatever it is. 


[6763] The Presiding Officer: Well, I don't know, there is always a limit 
in every investigation that you might go off indefinitely, and you have to 
establish some ambit of inquiry. If you think it is really important, I 
won't keep it out. You ask that question and then, to make a long story 


short, I will allow the witness to answer it. 
* * * 


Transcript, Vol. 53 (October 1, 1958): 


[7285] The Presiding Officer: Now, wait, pardon me a moment. I want 


to meet your mind and your argument. Of course, you know Iam not 
here to determine the legality or illegality of the award, except in one 
respect. 

The award may have been illegal, we will say, because it was put 
out on a holiday instead of a week day or some such foolish thing. Iam 
not to decide any such question. I am to look into the question of the 
voidability of the award as impaired or tainted by its having been made 
as the result of any improper influence. 

Only in that one respect, I take it, am I to look into the question 
of the legality or the voidability of the award. 

* * * 

[7288] The Presiding Officer: You understand, Mr. Porter, Iam not a 
court of appeals. I am not looking into the legality or illegality of this 
award. This is a particular, specific, limited inquiry given or mandated 
by the Commission, and it does seem to me that what you now state as 
being your thought why the award should be set aside doesn't come within 
paragraph 2 as being illegal because any person or persons attempted to 
influence them. 
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| 

Transcript, Vol. 53 (October 1, 1958): | 
[7320] Mr. Porter: Your Honor, I would like to have it clear that the 

things and matters we discussed this morning, I could not raise them 
in the appeal proceeding that is now pending for the reason that we had 
no access to the type of information that was developed in this proceed- 
ing, and to the extent that it would clarify that, I would certainly say that 
important perspective and background, these papers, the moving papers 
and the briefs, should be made available, because in any future proceed- 
ings where we were able — except Your Honor sustained objections _ 
to penetrate this procedural process, I might want to raise that again 


in connection with whatever the outcome of this proceeding is. 
* * * | 

| 

[7338] The Presiding Officer: I don't think, with all due respect, the 
Department of Justice has much, if any, standing in an argument in these 
civil proceedings. They came in only to protect their grand jury proceed- 

* * * | 
[ 7340, 7341] Mr. Crabtree: Your Honor, on behalf of the Attorney General, 


I would like to reserve the right to file a brief. 


The Presiding Officer: That is all right. | 

I would like to ask the Attorney General's Office concerning just 
how far you have a standing in the matter. I won't discuss it now, but 
if you file a brief, have that in mind because I don't off-hand see how 
the Attorney General's Department is concerned if this award that has 
been made should be affirmed or revoked or anything about it. is 

| 

merely a civil proceeding, and you have had your Grand Jury proceedings, 
and I don't think they have anything to do with our case, or our case with 
them, but you consider that. | 


Mr. Crabtree: Your Honor, I will refer you to the Attorney General's 
letter of June 4, 1958, to the Chairman of the Federal Communications 
| 
Commission, in which I believe you will find he envisioned his role a 
little larger than merely protecting the Grand Jury. | 
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The Presiding Officer: That is it. He meant not to give immunity 
to a witness if it would interfere with his Grand Jury. 


Mr. Crabtree: I didn't make myself understood, I will read one 
sentence. Reading from the second paragraph: 
"With this in mind, the Court apparently concluded that to insure 


the facts are fully developed, the Department, without prior connection 


with or stake in this proceeding, should appear as amicus." 

I take that to mean his role is more than merely protecting the 
Grand Jury, but as Your Honor indicated, we can leave that up to further 
determination. 


APPENDIX C 


SUMMARY OF FINDINGS OF FACT IN THE EX PARTE CASES 


Biscayne Television Corporation, (Channel 7, Miami) 20 RR 715 
at 718 Inthe latter part of 1955, Ben A.Fuqua visited Mack in behalf 
of Biscayne Television Corporation. Later, after March 14, 
1957, Fuqua visited Mack a second time in Biscayne's behalf. 
Niles Trammell, principal of Biscayne, "ealled several times 
on Commissioners" and "took Commissioner McConaughey 
out for lunch two or three times". Right after Mack's 
appointment, Trammell met Mack at an arranged luncheon 
and subsequently called on him in Washington. Frior to final 
decision, he took Mack out to lunch. On January 18, 1956, the 
day of decision in the Channel 7 case, Mack telephoned John 
D. Pennekamp, associate editor of the Miami Herald, and 
inquired as to whether "these people" in Biscayne were "good 
people". 
James M. Cox, Jr., President of the Miami News and principal 
of Biscayne, visited Mack in December, 1955, accompanied 
by another Director of Biscayne, to discuss matters which 
"might adversely affect the favorable consideration of the 
Biscayne application". | 
Ferrine Palmer, Jr., in behalf of South Florida Television 
Corporation, called Mack on the telephone. Palmer "may 
have talked to Mack again in person and to wil repeated 
the same things". 
Thurman Whiteside spoke to Mack many times and kept in 


more or less constant touch with him, but the testimony does 
not disclose what representations may have been made by 
Whiteside to Mack. | 

Miles H. Draper, an attorney retained by East Coast Television 
Corporation, engaged in correspondence with Mack in East 
Coast's behalf. Mack replied that Draper "should drop in to 


(C-2) 
see him". In two subsequent letters, Draper repeated his 
recommendation of East Coast. 


WHDH, Inc., (Channel 5, Boston) 20 RR395 


at 399: 


In the spring of 1954, before consolidation of the applications 
for hearing, Senator Saltonstall, at the behest of Robert B. 
Choate, principal of WHDH, wrote to the Chairman of the 
Commission and asked that "all applicants be given a fair and 
equal opportunity”. No preference was urged: 

In late 1954 or early 1955, Charles F. Mills arranged a luncheon 
meeting for himself, Choate, and Chairman McConnaughey at a 
Washington hotel so that Choate might "size up" the new 
Chairman. There was no discussion of the Channel 5 case. 

In March or April, 1956, a second luncheon took place attended 
by McConnaughey , Choate, Mills, and Thomas M. Joyce, a 
lawyer. Choate attempted to present the draft of the "Dempsey 
Amendment", which McConnaughey refused to accept. 

During the years 1954-1956 certain officers and stockholders 
of Massachusetts Bay Telecasters, Inc., including its principal, 
Forrester A. Clark, communicated with prominent political 
figures in Washington to urge their neutrality in the case. None 
of the person contacted were asked to or did approach any 


Commissioner with the exception of Sherman Adams, who called 
the Chairman to advise him that there would be no interference 
whatever from the White House. 


In February, 1956, Clark arranged a luncheon meeting with 
McConnaughey and told him that Arthur Fiedler, Don DiMaggio 
and John P. Marquand were stockholders of Massachusetts Bay. 
Chairman McConnaughey lunched on several occasions with 

Dr. Allen B. DuMont, principal of Dumont Laboratories, Inc. 
The conversation did not concern the Channel 5 case. 

William Davis Taylor and John S. Taylor, principals of Globe 
Newspaper Company, a non-applicant , went to Washington in 
December, 1956, and called on a number of prominent 
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political figures , urging that a newspaper owner should not 
own a television station. None of the individuals whom the 
Taylors saw contacted any Commissioner on their behalf or 
did more than arrange appointments with persons the Taylors 
desired to meet. ! 
The Taylors then made calls on each of the Commissioners, 
who listened briefly to their complaint. Chairman McConnaughey 
told them that they had no right to be heard and that there was 
nothing they could do in the matter, and none of the Commissioners 
indicated how he had voted or intended to vote or expressed any 
opinion concerning the Channel 5 case. Globe Newspaper sub- 
sequently filed a petition to intervene, which the Commission 


denied. 
* * * 


Sangamon Valley Television Corp., 19 RR 1055 
at 1060: In 1954, Harry Tanenbaum, principal of Signal Hill Telecasting 
Corporation, had "a number of private conversations" on the 
subject of deintermixture with several members of the 
Commission and the staff. In October 1954, and February 1955, 
Tanenbaum visited the Commissioners "to keep them up to 
date on the St. Louis situation". | 
In June and July 1955, Tanenbaum made visits to some of the 
Commissioners in their offices, urging the Commission to 
institute a rule-making proceeding. On June 30, 1955, Tanen- 
baum wrote letters to the Commissioners for the same purpose; 
these letters contained, in general, arguments ih favor of 
shifting Channel 2 from Springfield to St. Louis as being a 
measure in which Signal Hill had a lot at stake. 
On July 15, 1955, Tanenbaum wrote to Chairman McConnaughey , 
arguing in favor of deintermixture and the protection of UHF 
channels, and stating: "without exception you and each 
Commissioner individually have made yourselves available 
and have listened to me with great patience and consideration”. 
| 


at 1062: 
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In September, 1955, Tanenbaum had a conversation on the 
general subject of deintermixture with Commissioners Lee 
and Bartley. 
In October he probably saw at least some of the Commissioners 
in their offices. 
On October 5, 1955, Senator Symington sent a telegram on 
Tanenbaum's behalf to Mack. 
On October 11, 1955, Tanenbaum sent a telegram to 
McConnaughey pleading, in substance, that the pending deinter- 
mixture petitions should not be denied. On November 9, 1955, 
Tanenbaum sent a telegram to Commissioner Mack, stating 
that if Channel 2 remained in Springfield, Tanenbaum would 
suffer a loss. Upon denial of the deintermixture petitions, 
Tanenbaum wrote to the dissenting Commissioners, congratu- 
lating them on their "courageous stand". From November 1955 
to June 1956, Tanenbaum "made many visits to the Commis- 
sioners", "saw most of them in their offices", and "discussed 
the St. Louis situation with them". He also saw some of the 
staff, and discussed at least the general problem with them. 
On March 12, 1956, Tanenbaum wrote to Commissioner Hyde, 
expressing the hope that there would be no comparative 
hearing. 
On April 9, 1956, Tanenbaum sent to each of the Commissioners 
a brochure setting out Signal Hill's "situation". 
On June 6, 1956, the chief engineer of Signal Hill sent a long 
commaunication to McConnaughey pleading that serious con- 
sideration be given to the bringing of Channel 2 to St. Louis. 
Upon issuance of a notice of proposed rule-making dealing 
with the transfer of Channel 2 to St. Louis, Tanenbaum, in 
September , 1956, again made a round of all the Commissioners 
in their offices, urging against delay and inquiring whether 
they intended to follow the recommendations of the Magnuson 


report. The Commissioners stated that there was no legal 


(C-5) 
requirement for this. Tanenbaum also sought out the Chief of 
the Rules and Standards Division of the Broadcast Bureau, and 
in the latter's office or at lunch, discussed with him “the St. 
Louis situation". In October 1956, Tanenbaum again spoke to 
the Commissioners in their offices, and left with them a copy 
of an engineering study. | 
On December 20, 1956, and again in January , 1987, Tanenbaum 
made further visits to each of the Commissioners. 
Robert F. Jones, attorney for Signal Hill, prepared a so-called 
"timetable", which was apparently sent to Commissioner Craven, 
calculating various alternative dates for grant of Channel 2. 
On January 24, 1957, Jones wrote a personal letter to Commis- 
sioner Craven involving the transfer problem. In February , 
1957, Tanenbaum left with each Commissioner a icopy of a legal 
memorandum concerning the legality of temporary authorization 
to Signal Hill to operate Channel 2. | 
On February 23, 1957, Anheuser-Busch, Inc., presumably at 
Tanenbaum’'s suggestion, wrote to each Commissioner, urging 
the need for Channel 2 in St. Louis and the need for prompt 
action. 
In August, 1955, Commissioner Lee dined at Tanenbaum's home 


in St. Louis. | 
In May , 1956, when Commissioner Webster and his wife visited 
St. Louis, the Tanenbaums drove them around and invited them 
to their home for tea. | 
In the fall of 1956, Commissioner Bartley went re the theatre 
with the Tanenbaums as Tanenbaum's guest. | 


At Christmas time, 1955, Tanenbaum sent a turkey to the home 


of each of the Commissioners. | 
On Thanksgiving Day, 1956, Tanenbaum sent a tprkey to the home 
of each of the Commissioners. 

at 1064 - Oliver J. Keller, principal of Sangamon Vallen Television Corp- 


1065: oration, contacted a Senator and some Congressmen to impress 
| 
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upon them that Channel 2 should not be moved from Spring- 
field. 

at 1065: On February 4, 1957, Gordon Sherman, principal of WMAY-TV, 
sent a telegram to McConnaughey urging retention of the 
channel in Springfield. 

at 1065: In December, 1956, or early January, 1957, C. Arthur Weis, 
President of St. Louis Globe-Democrat, visited Commissioner 
Doerfer , accompanied by two or three others, to urge against 
a temporary authorization being granted on Channel 2. 
Weis also saw Commissioners Lee and McConnaughey for the 
same purpose. 
In the latter part of January, 1957, Nelson O. Howarth, Mayor 
of Springfield, visited all the Commissioners except Hyde 
and possibly Bartley. He argued the case and presented 
alleged facts in regard to the Springfield community. 
He also telegraphed Chairman McConnaughey urging against 
the transfer. 
On February 25, 1957, Howarth sent telegrams to all the 
Commissioners informing them of the joinder of the interests 
of Sangamon and WMAY-TV and that therefore there was no 
longer a battle in Springfield for Channel 2. Sangamon and 
WMAY-TV sent a joint wire to the same effect to all 


Commissioners. 


On the same date, Howarth, on a visit to McConnaughey , 


angrily expressed his opinion of the then imminent issuance 
of the order establishing the transfer. 
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ae ae | 

The Federal Communications Commission replies herewith 
to the brief for Elzey Roberts, filed herein on February be 
1961, as follows: 

Roberts attacks the Commission's grant to Le B. Wilson, 
Inc., by arguing that it was (1) beyond the Commission's 
jurisdiction under the mandate of this Court, (2) pro- 
cedurally unfair, and (3) substantively apnsteary: We have 
already expressed the view that Roberts has no more Standing 
to challenge the Commission's grant than any other potential 
or late-filing applicant. — Assuming, however, that Roberts' 


role as amicus curiae renders consideration of his arguments 


1/ Nor is Roberts entitled to review of the Commission's 
refusal to waive the rule which bars present consideration 
of competing applications, for he has tendered ng application, 
and there is no basis for an assumption that any application 
which he might tender would be entitled to any hearing, 
comparative or otherwise. Cf., United States v. |Storer 
Broadcasting Co., 351 U.S. 192; Storer Broadcasting Co. v. 
United States, 95 U.S. App. D.C. 97, 101, 220 F. 2d 204, 208. 
Accordingly, we think that the Roberts appeal should be dis- 
missed. Telegraph Herald Co. v. Federal Radio Commission, 62 
App. D. -C. 240, 66 F. 2d 220; KFAB Broadcasting Co. v. Federal 

F 85 U.S. App. D.C. 160, 177 F. 2d 40; 
Southwestern Publishing Co. v. Federal Communications Commission, 
100 U.S. App. D.C. 251, 243 F. 2d 829; St, Louis Amusement Co. 
v.Federal Communications Commission, 104 U.S. App. D.C. 45, 
259 F. 24.202, cert. den., 358 U.S. 894; cf., Plains 


Television Corp. v. Federal Communications Commission, 
U.S. App. D.C. , 274 F. 2d 854. 


Sous! 


appropriate, we think it worthwhile to state in some detail 


our views concerning his substantive objections to the 
2 


Commission's action. 


ARGUMENT 
Having decided that Public Service (the operating 
permittee on Channel 10 in Miami) and all other existing 
applicants save Wilson were disqualified to hold the permit 
they sought, the Commission granted the permit to Wilson. 
It recognized that the award did not fulfill all of the 
purposes for which the comparative proceedings had been held, 


and hence limited the license period under the grant to four 


2. / Roberts’ jurisdictional contentions are similar to those 
made by Public Service Television, Inc., and discussed at 

pp. 6-16 of our response to the Public Service motion to 
vacate, filed herein on August 29, 1960. As we have previously 
stated, the question of whether the Commission's decision of 
July 14, 1960, should be treated as a “recommended” or as a 
“final” order is of little, if any, significance at this stage 
of the proceedings. The meaningful issue is whether the order 
is sound, whatever its jurisdictional status. Roberts’ 
procedural claims come down to this: that the Commission first 
refused to consider his arguments on the ground. that the 
jurisdictional limitations imposed by this Court's mandate 
rendered such consideration premature; and then, having 

changed its mind as to the scope of its jurisdiction under 

the mandate, proceeded to make a grant inconsistent with his 
cjaims without according him consideration until he brought 

the matter to its attention by means of a petition for 
reconsideration. But the Commission had no obligation to 
take counsel with Roberts, prior to making a grant, simply 
because he had let it be known that he desired to apply, 
either alone or in conjunction with "a grexp of prominent 
Miami citizens.” (BR. 8426-7) s 
inc. v, Federal: Chmpuatpaciuus: Comslerion, 96 U.S. App. 
D.C. 260, 266-7, 225 F. 2d 560, 566-7. Roberts was entitled 
to consideration of his various petitions in accordance with 
the provisions of Section 6(d) of the Administrative Pro- 
cedure Act (5 0.S.C. §1005(d)). Such consideration he 
received. (29 FCC 862) 


=3.< 
months subsequent to construction, (29 FCC 218 pars. 5, 6) 

On reconsideration, the Commission declined to waive its rules 
and permit the filing of new applications now, rather than at 
the end of the Wilson license period, on the ground that "...we 
cannot admit new applicants without derogating thom the rights 
of L. B. Wilson, Inc., and we neither find nor has petitioner 
demonstrated that the public interest requires the exercise 


of our discretion.” (29 FCC 863) 


Roberts argues that Wilson has neither legal nor equitable 
rights in the matter, and that the Commission's grant is “an 
unhappy compromise” between the “conflicting objectives" of 
finding a present successor to Public Service and securing the 
best possible successor. (Roberts Br., p. 33) We shall show, 
to the contrary, that Wilson does have equities which, although 
not controlling, were properly considered by the Commission. 
Beyond this, we shall show that the Commission's grant is a 
more reasonable compromise between conflicting objectives than 
the one which Roberts proposes. Finally, we shall show that, 
since the balance which the Commission struck mas a reasonable 
one, it is not the function of a reviewing court to substitute 


| 
its judgment as to the wisdom of the Commission's action. 
| 


3_/ In view of the Commission's express finding that the public 
interest did not require the exercise of its discretion to 
admit new applicants (29 FCC 863), we do not think it necessary 
to discuss the claim that the Commission thought itself 
powerless to do so. (Roberts Br., pp. 19-27) 


&4 5 

The nature of Wilson's equities is clear. Unlike Roberts 
and other potential applicants, Wilson did file an application 
for Channel 10 in Miami within the time permitted by the 
Commission's rules and did proceed to prosecute that applica- 
tion against the competition of three other applicants who, at 
that stage, were found to be statutorily qualified (as was 
Wilson). Unlike Roberts and other potential applicants, Wilson 
did suffer a denial of its application through a Commission 
decision which all concerned now concede to have heen tainted 
by the participation of Commissioner Mack. 

Because the judgment against it was thus tainted, Wilson's 
failure to appeal did not constitute inexcusable neglect. or. 
deprive it of the right to secure a reversal and setting aside 
of that judgment. Cf., Hazel-Atlas Glass Co. v. Hartford Empire 
Co., 322 U.S. 238; Cumberland Gap Broadcasting Co., 11 FCC 868, 
12 FCC 686, 1087. In the Cumberland Gap case, after rendering. 
a final decision denying the application of Cumberland Gap and 


granting the mutually exclusive application of its sole opponent, 


the Commission discovered that material evidence on which the 


decision had been based was fraudulent. Although the time for 
rehearing or appeal had expired, the Commission revoked and set 
aside the permit it had granted, reinstated the application it 


had originally denied, and proceeded to make a grant to the 


| 
| 
-5- 
| 
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innocent applicant, as it has done here. In contrast, neither 


| 
Roberts nor any other potential applicant was prevented or even 
deterred from filing an application competitive with that of 


Wilson because of any order procured, in whole or in part, 


through fraudulent or otherwise improper activities. 
| 
It remains true, of course, that if the public interest 


| 
required the course of action which Roberts seeks, Wilson's 


equities could not stand as an absolute bar to such action. 
| 


Van Curler Broadcasting Corp. 3 Pike & Fischer, R.R. 941; 


i  S | 

4_/ We assume that similar considerations induced this Court to 
require that all former applicants be permitted to participate 
as parties to the proceedings on remand herein, whether or not 
they had appealed from the denial of their applications, WKAT, 
Inc. v. Federal Communications Commission, 103 U.S. App. D.C. 
324, 326, 258 F. 2d 418, 420. | 


| 
5_/ Van Curler Broadcasting Corp., 3 Pike & Fischer, R.R, 941, 
cited by Roberts, does not stand for the proposition that one 
in Wilson's shoes has no equities whatsoever; at most it holds 
that such an applicant has no indefeasible rights which cannot 
be outweighed by public interest considerations, Van Curler 
is not applicable to the situation at bar, in any event. There 
an application for the facilities of WOKO was filed after the 
Commission had rendered a decision denying the unopposed WOKO 
application for renewal of license, and while that decision was 
pending on appeal to this court. After the Supreme Court had 
affirmed the Commission (Federal Communications Commission v. 
WOKO, Inc., 329 U.S. 223), reversing the decision of this Court 
(WOKO, Inc. v. Federal Communications Commission, 80 U.S. App. 
D.¢. 333, 153 F. 2d 623), the new applicant requested an 
immediate grant, arguing that it had been found) fully qualified 
and was unopposed. The Commission declined to grant this 
request, on the ground that others who could have applied might 
have been deterred by the “uncertainties” created by the 
litigation. Here, neither Roberts nor any other potential 
applicant was faced, during the relevant period, with any 
uncertainties created by litigation; nor, on the other hand, 
did Wilson wait to file an application until the Commission 
had disqualified other applicants. 


6 %e 

Don Lee Broadcasting System, 7 Pike & Fischer, B.R. 1093; 
KROW, Inc., 8 Pike & Fischer, R.R. 459; Hearst Radio, Inc., 
8 Pike & Fischer, R.R. 634; Wisconsin Broadcasting, 8 Pike & 
Fischer, B.R. 641; Robert Burdette, 13 Pike & Fischer, R.&. 
855; cf., Federal C mmunications Commission v. P ttsville 
Broadcasting Co., 309 U.S. 134. However, as the Commission 
properly found,’ no such overriding consideration obtains in 
this case. 

Roberts argues that Wilson was found to be weak, in 
comparison with other existing applicants, and that new, 
potentially stronger applicants will be discouraged from 
filing competing applications if Wilson is permitted to hold 
a four-month grant. Precisely the same could be said of any 
grant of an application which, for one reason or another, is 
unopposed ~- for any unopposed applicant may conceivably be 
weaker than potential opponents who have, however, not thought 
it worthwhile to apply. And any grant necessarily places the 
grantee in an advantageous position yis a vis those who seek 
his facilities upon expiration of his license term... Cf., 

Peoples Broadcasting Corp. v. United States, 93 U.S. App. 

D.C. 78, 81, 209 F. 2d 286, 288. 
eS 

6 /More particularly, this is not a case like Van Curler, supra, 
where potential applicants might have been discouraged. by the 
“uncertainties” of litigation, or a case like Don Lee, supra, 
where an applicant who had been through a hearing lost.hll claims- 
to priority of treatment by a transfer of ownership and.cantrol... 
to wholly new and different persons. Nor is it a case like. KROW, 
Hearst Radio, Wisconsin Broadcasting, and Robert Burdette, supra, 
ail of which involved situations where fundamental changes in 

the Commission's allocation rules had rendered old hearings 


totally nugatory and transformed the basic assumptions on which 
old applications had been filed. 
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Moreover, it does not follow from the finding of weakness 
in comparison with the then existing opponents that Wilson 
would necessarily be weak in comparison with Roberts or other 
potential opponents. For Wilson's showing of the consequences 
which the death of L. B. Wilson, Sr., would have was 
restricted by the Commission policy which allows amendments 
to applications, late in the hearing process, only if such 
amendments do not require substantial additional hearings and 
do not involve any substantial advantage for the amending 
applicant over his Ro Such restrictions would not 
apply to any new hearings involving new opponents for Wilson. 

Nor can the Commission's finding of svanarscive weakness 
be equated with a finding that Wilson, considered in isolation, 
was a weak applicant, undeserving of a grant. A majority of 
the Commissioners participating took the view that, on the 
record as it then stood, Wilson's showing on certain 
comparative factors (local ownership, integration of ownership 
with menagee rts civic participation, etc.) was "skeletal" and 
incomplete, | 
77 See the Hearing Examiner's opimion sagepeiey| ine Wilson 


amendment which showed the death of Mr. Wilson, | Sr. and his 
replacement. (R. 5095, 5098-9, 11 Pike & Fischer, R.R. 849, 
851-3) See also Independent Broadcasting Co., 6 Pike & 
Fischer, R.R. 1390, 1394; WCAX Broadcasting Corp., 10 Pike & 
Fischer, R.R. 327, 333; Indianapolis Broadcasting Co., 12 Pike 
& Fischer, R.R. 883, 947-9; The Enterprise Co. v. Federal 
Communications Commission, 105 U.S. App. D.C. 119, 121, 265 

F. od 103, 105; Section 1.311(b) of the Commission’ s Rules 

(47 C.F.R. $1. 311(b)). | 


8/ One Commissioner, as we have noted in our brief in chief, 
took the view that Wilson's showing was sufficient to demon— 
strate that it was the best of the existing applicants, not- 
withstanding the death of Mr. Wilson, Sr. (12 of ez & Fischer, 
R.R. 76) 


f 
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However, having considered the impact which the death 
of Mr. Wilson, Sr. would have (e.g. 12 Pike & Fischer, R.R. 
11-15), they had no difficulty in finding that Wilson met the 


standards of qualification which are appropriate in the 


absence of competing applications, (12 Pike & Fischer, R.R. 
9 


54 par. 1) And the Commission reaffirmed that finding in 
the decision here under review, (29 FCC 218 par. 5) 

The basic difference between this case and any other 
case in which an unopposed application is granted lies in 
the fact that here a comparative proceeding was originally 
instituted and that three out of the four applicants, whom 
the Commission originally found qualified for comparative 
consideration, were subsequently shown to be unqualified. 
In this sense and to this extent, the purpose for which the 
proceeding was instituted -- viz., to make a comparative 
selection among qualified applicants -- has been frustrated. 
The Commission, as we have noted, recognized this fact and 
hence provided for eariy re-examination of its grantee, 
Wilson, and an early opportunity for comparison of Wiison’s 
qualifications with those of any other person who desires 
to apply. Unlike Roberts, it was not persuaded thai the 
97 Compare Kansas City Broadcasting Co., 5 Pike & Fischer, 
R.R. 1057, 1089-92, where the Commission's refusal to allow 
an amendment to an application showing the replacement of 
important principals whe had resigned their positions left 
the record barren of any showing on vital aspects of the 


Statutory mon-comparative qualifications of the applicant 
and required the dismissal of the application. 
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public interest in encouraging new applicants and minimizing 
any practical disadvantages which such applicants may face 


required something more than the four-month limitation which 


it imposed on Wilson's license rights. 


Any evaluation of the Commission's attitude must take 


account of the fact that the procedure proposed by Roberts, 
| 
| 
both before the Commission and here (R. 8675; Roberts Br., 
p. 35), entails continued operation by Public Service 
| 


pending the outcome of the new comparative hearings which 


10/ 


Roberts has requested. As we have previously pointed out, 


the assumption on which Roberts’ argument rests is that 
operation by Public Service cannot discourage “Ai applicants 
because, having been properly held disqualified for gross 

| 


misconduct, Public Service cannot obtain an ultimate grant, 
As we have also pointed out, Roberts’ position simply 
ignores the extent to which continued operation by Public 
Service would conflict with and frustrate the overriding 
public purposes which are served by that applicant's 
disqualification. | 

Roberts" present brief recognizes the force of these 
considerations, but attempts to read them out of the case 
by suggesting that the Public Service operation is not 
really profitable, and by proposing, for the first time in 


10/7 See our “Response to Petition to Intervene as Amicus 


Curiae", filed herein on October 7, 1960, at p./5. 
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these proceedings (1) that the Commission adopt extraordinary 
procedures to expedite the further comparative hearings 
Roberts requests, and (2) that the Court ensure expedition by 
maintaining surveillance over the Commission's processes and 


requiring progress reports. (Roberts Br., p. 35) The 


suggestion that operation “ey Public Service is not now 
ip 
profitable is inaccurate. The proposal of expedited 


procedures, assuming that Roberts’ failure to urge it before 
the Commission does not bar its consideration here and that 


the Court has power to control ar Commission's docket in the 
12 
manner which Roberts requests, would do littie to repair 


the damage that continued operation by Public Service would 
do to such basic public interest objectives as, €.g., 
deterrence of the sort of conduct which led the Commission 
to disqualify Public Service. 

In sum, we submit, the Commission's grant, which takes 


account of the private equities and the various pubiic 


11/ As the opposition to stay which we filed herein on 
October 3, 1960 makes clear (fn. 12, p. 15 and affidavits 
cited), any deficits which Public Service incurred in the 
early stages of its operation on Channel! 10 had beez 
substantially recouped by June 30, 1960, and a large portion 
of its investmenti had been amortized by that date. It is 
clear, as we there stated, that Siation WPST-TV is pow 
returning substantial profits to its owners, whether or not 
they are as large as Mr. Baker, president of Public Service, 
has estimated. 


12/ But see (as to exhaustion of administrative remedies) 
Communications Act, Section 405 (47 U.S.C. 8405) and {as to 
judicial control of Commission procedures) Federa! Communica- 
tions Commission v. WJR, 337 U.S. 265, 272; Coastal Bend 
Television Co. et al. v. Federal Commurications Commission, 
97 U.S. App. D.C. 251, 234 F. 2d 686, 


aii= 


interest considerations inherent in this matter,| is the most 
| 


reasonable solution to the problem presented. Roberts’ 

| 
proposal, in contrast, would ignore every factor save the one 
which would militate in favor of the result he desires. It 


needs no argument to establish *. . . the importance of 
taking fair account, in a civilized legal system, of every 
socially desirable factor in the final judgment.” Phelps 
Dodge Corporation v. National Labor Relations Board, 313 
U.S. 177, 198. The Commission's refusal to treat as 


controlling the one factor on which Roberts relies Was thus 
| . 


wholly sound. | 
Moreover, even if Roberts’ contentions had more 

substance than they do, they could not form a proper basis 

for the action which he requests of the Court. For so long 


| 
as the Commission's judgment on questions within its primary 


competence has rational basis and warrant in the record, 


that judgment must stand. Rochester Telephone Corp. Y. 
United States, 307 U.S. 125, 146; Federal eumacelnetione 


So oe 
| 


Commission v. WOKO, Inc., 329 U.S. 223, 229; Securities & 


Exchange Commission v, Chenery Corp., 332 U.S. 194, 207; 


O'Leary v. Brown-Pacific-Maxon, 340 U.S. 504; United States 
i3, 


v. Storer Broadcasting Co., 351 U.S. 192, 203. 
| 


| 

13/ The Commission's power to determine whether one of 
‘Several relevant factors should control the case before it, 

is particularly broad. See Federal Communications Commission 
v. WOKO, Inc., supra, 329 U.S. 223, 229; Hall v.) Federal 
Conmunications Commission, 99 U.S. App. D.C. 86,; 237 F. 2d 

Wyszatycki v. Federal Communications Commission, 105 
. a App. D.C. 399, 267 F. 2d 676. 
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As against this settled rule of judicial review, Roberts 


urges that Section 402(h) of the Communications Act (47 U.S.C. 


$402(h)) reserves to this Court “sole authority to decide as 
to the course of further proceedings, and the effect of such 
proceedings on the operation of the channel 10 facility 
during the interim." (Roberts Br. p. 35) On this basis, he 
argues that "the decision as to whether to admit new 
applicants to the proceeding” is a “decision for this Court." 
(Id., p. 18) Weithink he misreads both the language of the 
Statute and its purpose. 

Section 402(h) reads as follows: 

In the event that the court shall render a decision 
and enter an order reversing the order of the Commission, 
it shall remand the case to the Commission to carry out 
the judgment of the court and it shall be the duty of 
the Commission, in the absence of the proceedings to 
review such judgment, to forthwith give effect thereto, 
and unless otherwise ordered by the court, to do so upon 
the basis of the proceedings already had and the record 
upon which said appeal was heard and determined. 

The section clearly contemplates judicial review of a 
Commission order on its merits and the entry of a judicial 
order reversing the Commission, before any of its other 
provisions become applicable, It does not purport to work 
any change in the scope of judicial review. Nor does it 
vest in this Court jurisdiction to decide whether new 
applicants should be admitted to the proceedings under 
review, except insofar as is necessary to ensure that the 


Commission gives proper effect to any order of reversal which 


the Court may enter. 


-13- 


The history of the section reinforces this conclusion. 


As is well known, it was enacted in response to ‘the decision 
of the Supreme Court in Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U.S. 134, which held thet the 
Commission had power to admit new applicants toa comparative 
proceeding, notwithstanding the fact that its prior decision 
in the proceeding had been reversed by this couse and the 
proceeding had been remanded without any authorization to do 
more than correct the errors which this Court had found. 

What Congress intended was “to confer upon the appellate 
court a measure of control commensurate with the dignity and 
responsibility of that tribunal, requiring the Commission to 
give effect to the judgment of the court in the absence of 
proceedings to review.” Sen, Rep. No. 44, 82nd Cong., Ist 
Sess., p. 12. There is not the slightest indication that 
Congress wanted to vest in this Court any origigal jurisdic- 
tion to decide, in the first instance, that new applicants 
should be admitted to a proceeding. On the contrary, it was 
thought that the language of Section 402(h) authorized the 
Court to permit the Commission to introduce new parties or 


14/ | 
new issues, where appropriate. | 


| 
14/7 "The committee points out that under the language of 
this subsection the appellate court would have ample 
authority, either on its own motion or upon the petition of 
the Commission or any other litigant, to provide, either as 
a part of its original decree or supplementary thereto, that 
new parties and new issues may be introduced and a new record 
made after remand to the Commission. This authority stems 
from the phrase ‘and unless otherwise ordered by the court. '” 
(Emphasis supplied.) Sen. Rep. No. 44, 82nd Cong., Ist 
Sess., p. 12. 
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Roberts’ claim, in essence, is an attempt to hurdle the 


initial barrier and to invoke, without obtaining a reversal 


in usual course, judicial powers which are appropriately 


exercised only after and in aid of a judgment of reversal. 


Such an attempt, we submit, must fail. 


CONCLUSION 
If, contrary to our belief, Roberts" contentions are 
entitled to consideration by this Court, they fall far short 
of demonstrating error in the Commission's action or 
providing basis for the relief which Roberts seeks. For 
these reasons, we believe that Roberts" appeal should be 
dismissed and the relief which he requests should be denied. 


Respectfully submitted, 


John L, FitzGerald 
General Counsel 


Max D. Paglin 
Assistant General Counsel 


Joel Rosenbloom 
Counsel 
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The Commission in its brief tells us that "the primary defect" in 
our argument "lies in the fact that Compton clearly wanted Jones not 
| 
only to stop the pressures of other applicants, but also to take action on 


2 


the Hill to block the impending grant to Public Service and obtain the 
award for North Dade." (at p. 39). But we agree with the Commission 
that Compton hoped that Jones could accomplish these additional objec- 
tives for North Dade. 


We will assume for the sake of argument, although it is doubtful, 
that when Compton first employed Jones the latter had already decided 
upon the strategy he would pursue in behalf of North Dade and imparted 
it to Compton. Compton would have then known that Jones contemplated 
seeking general legislation which would serve the purpose of depriving 
Public Service of its impending ill-gotten gain. Was this an evil project? 
The Commission agrees that it was not, for it states at page 38 of its 
brief: "Nor, as Judge Stern found, was Jones’ attempt to secure general 
legislation improper." 


The Commission, then, obviously must base its charge of evil on 
the second half of its "but also" clause -- Compton's acknowledged 
desire to have Jones help it secure the award. And it is just here that 
the Commission fails completely to justify itself. 


In the first place, the Commission stubbornly avoids any recogni- 
tion of the obvious fact that the two halves of its "but also" clause are 
inseparable, and not separate. Of course, if Jones succeeded in secur- 
ing general legislation barring certificated airlines from a grant, this 
would aid North Dade in its application for the pending grant. Jones in 
his testimony left no doubt that he considered the blocking of Public 
Service by general legislation as the only practical way open to assist 
North Dade. And he left no doubt that, were he successful in thus block- 
ing Public Service, he fully expected to go on, as North Dade's counsel 
of record, to press the Commission on the necessity for further com- 
parative hearings. 


The primary defect in the Commission's reasoning, if we may 


borrow a phrase,’ is that it argues against its own basic premise -- 
which is that Compton realized that ''we were dead ducks" at the 


| 

| 
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Commission (in the face of Public Service's coup) when he employed 
Jones (Commission's brief at page 39). We find it quite irrational 
for the Commission to assume that Compton, who considered North 
Dade "dead" at the Commission, would nevertheless employ Jones 
to arrange for ex parte communication with the Commissioners. 


The obvious fact is, as the Commission acknowledges, that 
Public Service had already won its corrupt struggle with WKAT at 
the Commission. Necessarily, Public Service at this point could 
only be blocked in a forum other than the Commission. Jones properly 
set his hopes on securing general legislation. | 


We agree with the Commission's representation that Compton 
never gave Jones "specific instructions on how to pursue his goal" 
(Brief, at page 40,fn 39). But surely this supports North Dade's view 
of the relationship between Compton and Jones, and not the Commission's. 
How can an absence of specific instructions rationally support an 
inference of evil? If the Commission's view is acceptable , we have 
no doubt that there are thousands of honest businessmen in the country 
today who now suspect for merely having dropped litigation in their 
counsel's lap with the simple instruction: 'Take care i it.” 


The totality of the Commission's basis for disqualifying North 
Dade, therefore, lies in the following language from its first 
opinion: | 

Per contra, we feel that the record warrants a finding 

and conclusion that Jones was retained to "be of some 

help to us [North Dade] on the Hill", a phrase to which 

we can ascribe no meaning other than that Jones was 


to assist North Dade by some form of political and 
extra-adjudicatory pressure. 


We submit that for the Commission to tar North Dade with an 
accusation of "evil intentioned machinations" on such a shadowy basis 
is scandalous. It bespeaks an utter inability to comprehend the 


elementary requirements of due process and its intolerance for 
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conjecture and surmise as substitutes for proof. Nor do we find candor 
in the Commission's second opinion, where it represents that there is 
"other evidence" than Compton's and Jones' testimony upon which the 
disqualification can be supported. 


As the Commission did not reveal in its second opinion what this 
"other evidence’ might be, we searched with keen interest through the 
brief of its counsel in this Court. Quite clearly, they are as ignorant 


of such "other evidence" as we are; and we again assure this Court that 


there is no "other evidence." There is only the truthful sworn testimony 
of Jones and Compton, and the distorted and irrational deductions and 
inferences upon which the Commission has proceeded to an arbitrary and 
capricious disqualification of North Dade. 


The Commission takes issue with our reading of Judge Stern's 
decision, yet it is the Commission's own proposed finding, accepted by 
Judge Stern, which clearly illuminates the meaning. Thus, the Com- 
mission's proposed Finding of Fact No. 8, which we quote at page 8 of our 
initial brief, leaves no doubt that the Commission accepted as true 
Compton's testimony that the "neutralizing" of ex parte pressures brought 
by others was to be restricted to Congress and was not intended to involve 
the Commission. Not only is the Commission's acceptance of this fact 
made explicit in this finding which it successfully proposed, but its 
acceptance must also be inferred from its failure to propose any other 
finding of fact respecting Compton's purpose. 


The Commission's proposed Conclusion of Law No. 5, which Judge 
Stern also adopted — with a qualification, is not intended, obviously, to 
replace the facts as already proposed in the same document. For the 
conclusion of law to be consistent with the finding of fact, it is clear that 
the reference to "Congressional" in Conclusion No. 5 means something 
other than the reference to "members of the Congress" in Finding No. 
8. We think it clear that the Conclusion referred to official action by 
the Congress, as distinguished from unofficial action of individual 
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Congressmen; and the Commission's brief accompanying its proposed 


findings and conclusions underlines such a reading, by stating at page 
| 
ai: | 


We feel that the only reasonable inference which dan be 

drawn from all of the circumstances surrounding | the 

hiring of Jones by North Dade at the time he was hired 

is that he was hired for the purpose of at least indirectly 

influencing the Commission's final decision, outside the 

record and the accepted practices of adjudication; through 

the medium of the Congress of the United States (emphasis 

added). | 

It is important to note that the Commission in that brief also 
expressed "serious" doubt that it was proper to seek general legislation 
from Congress which would block Public Service from a grant,asa 
wholly owned subsidiary of a certified airline (at page 22). Although 
Judge Stern decided that it was proper for Jones to seek general legis- 
lation in aid of North Dade's application, the Commission did not take 
a position on the question in its decisions. It is entirely reasonable , 
therefore, to assume that the Commission in charging North Dade with 
the seeking of ''some form of political and extra-adjudicatory pressure" 
had Jones' pursuit of such general legislation in mind. ‘Such a hypo- 
thesis is certainly not excluded by any of the language used by the 
Commission in justifying North Dade's disqualification. What must be 
guessed at, because of the Commission's failure to specify, ought 
certainly to be resolved in favor of North Dade. | 


We think one other point noteworthy, before we leave Judge Stern's 
initial decision. Although he considered the pursuit of general legislation 
to be proper, he seems to have had in mind, curiously, { that such legis- 
lative inquiry ought not to involve the Commission. Thus, he makes 
specific mention of the fact that 'no Commissioner was called there 
[before Representative Celler's subcommittee] for examination eae 
(at page 13, last paragraph). We cannot conceive why al legislative 
body should not ask for the views of the very agency it is considering; 
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but quite obviously Judge Stern had some doubts about the matter. If 
these thoughts brought him to a conclusion that the involvement of 
the Commission in such a manner before a legislative committee was 
improper, he would, of course, be in erroneous agreement with 
Commission counsel, who proposed that Jones’ aim to secure general 
legislation necessarily embraced a purpose of "indirectly influencing 
the Commission's final decision, outside the record and the accepted 
practices of adjudication, through the medium of the Congress of the 
United States." See quoted language supra. 


It is from such a perspective that we believe Judge Stern 
erroneously judged North Dade as "desiring to enlist the aid of Senators 
and Congressmen in obtaining for it the award . . .a method which 


would have been improper for that purpose and not in accordance with 


the recognized and public processes of adjudication, [and] employed 
for that purpose Robert F. Jones .. .” 


Viewed from any other perspective, this finding is not only 
erroneous, but also unintelligible, for it would then plainly contradict 
Judge Stern’s acceptance of Jones'and Compton's testimony, as related 
by him at page 13 of his initial decision, and his acceptance of the 
Commission's Finding No. 8. 


The Department of Justice, as we understand its brief (at page 
9), is in agreement that Judge Stern viewed as improper the involve- 
ment of the Commission in any such legislative inquiry. The Depart- 
ment argues that Judge Stern was correct in such a view. We submit 
that it is an erroneous view, for it ignores the necessities of legislative 
procedures. If North Dade had the right to seek general legislation in 
aid of its application, its purpose did not thereby become improper 
because an official body of Congress decided to direct questions on the 
matter to the Commission itself. If this Court agrees with our view, 
then it is obvious that the Commission's disqualification of North Dade 
must be vacated, because it must reasonably be assumed to have acted 
in part, at least, upon this erroneous interpretation of law. 


i | 


We, also, find the Department's argument to be based entirely , 
as is the Commission's, on excerpts of Jones' and Compton's testimony 
which have been wrenched out of context to support unwarranted inferences. 
A reading of the complete testimony of the two men will convince this 
Court that not only are the inferences unwarranted, but that they are 
specifically refuted by unequivocal denials of the witnesses. 


Since the Commission tells us, at page 36 of its brief , that North 
Dade's disqualification was based solely upon its intent in hiring Jones 
[we pass by the matter of the fleeting social introductions to several 
of the Commissioners as too trivial to merit discussion], we again urge 
that the Commission action must be vacated. It has no factual support 
in the record, and is based upon a clearly erroneous view of official 
legislative activity as constituting improper "political and extra- 
adjudicatory pressure." | 


In such circumstances it is clear that this Court is not being 
asked to reweigh the evidence. The Supreme Court in Federal Radio 
Commission v. Nelson Bros. Co., 289 U.S. 266, 277, wrote in this respect. 


| 
A finding without substantial evidence to support it — 
an arbitrary or capricious finding — does violence to 
the law. It is without the sanction of the authority 
conferred. And an inquiry into the facts before the 
Commission, in order to ascertain whether its findings 
are thus vitiated, belongs to the judicial province and 
does not trench upon, or involve the exercise of | 
administrative authority. Such an examination is/not 
concerned with the weight of the evidence or with the 
wisdom or expediency of the administrative action 
[cases cited]. 


We close with this comment on the Commission's and Justice's 
attempts to justify the Commission's treatment of North Dade , when 
compared with its lenience to WHDH, Inc. in the Boston Channel 5 case. 
As we read their briefs, it is relatively acceptable for an applicant to 
arrange for a private luncheon with a Commissioner in order to create 
"a favorable bias in that gentleman's mind," but dastardly for the 
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applicant to ask his Senator or Representative to communicate with 
the same Commissioner for the same purpose. We submit that such 


a justification is obviously contrived and vacuous; and once again urge 


upon this Court that the true significance of the dissimilarity in treat- 
ment lies only in a recognition of the arbitrary determination of the 
Commission to disqualify North Dade. 


Respectfully submitted, 
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In the opening brief for Elzey Roberts the fragmentary character 
of the record upon which the grant to L. B. Wilson, Inc. (Wilson) rests 
| 
was analyzed (Roberts Br. 29-32). It was demonstrated that the 
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Commission's conclusion, in its 1957 decision, that the "skeletal record 
left to that applicant after L. B. Wilson's death leaves the applicant com- 
petitively weak in several significant elements" (12 Pike & Fischer, R. 
R. at 75) has never been repudiated by the Commission. Nor was that 
decision appealed or otherwise challenged by Wilson (Roberts Br. 32). 

It was also pointed out that this skeletal record has not been augmented 
and that the 1960 grant to Wilson was made without any reevaluation of 
Wilson's qualifications, although the necessity for such reevaluation was 


forcefully demonstrated in Commissioner Lee's dissent (id. at 29, 32). 


Additional discussion of these matters is required in light of 
certain positions advanced in the opening briefs filed by the Commission 
and Wilson. The discussion of Wilson's qualifications in the Commis- 
sion's brief is limited to an analysis of the allegations of improper 
conduct against Senator Smathers, an Executor of the L. B. Wilson 
estate (FCC Br. 50-53), and a cryptic footnote in which it is observed 
that L. B. Wilson died in 1954 but the "impact of his death on the Wilson 
application was fully considered in the Commission's original decision 
herein” (id. at 50; emphasis added). 


In a limited sense this statement is quite accurate. In its original 
decision the Commission found in substance that the death of Mr. Wilson 
left the Wilson application so weak as not to be worthy of serious con- 
sideration (12 Pike & Fischer, R.R. at 75) and thus sufficiently took 
account of the impact of Mr. Wilson's decease to support denial of the 
application. It isnot true, however, as the Commission finds itself 
compelled to argue to the Court, that the Commission in 1957, or at any 
time since, has had before it sufficient information to support a deter- 
mination that a grant of the Wilson application would serve the public 


interest, convenience and necessity. 


In view of the Commission's present contentions, and the asser- 
tion of Wilson that the "circumstance of his [Wilson's] death and the 
altered situation of the corporation are fully reflected in the record of 
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this case made before the Hearing Examiner" (Wilson Br. 3), we 
believe it will be helpful to the Court to delineate the facts which were 
and the facts which were not before the Commission when it reached its 
1957 decision finding Wilson to be woefully weak and when it reached its 
19€0 Decision finding 2 grant to Wilson - albeit by default nd for a 
nominally short period - to be in the public interest. 


L. B. Wilson died in October, 1954. Immediately prior to his 
death the composition of the corporate applicant was as follows (12 
| 
Pike & Fischer, R. R. 11-13): | 


Name Ownership 
L. B. Wilson, President 76% of record 
director and general manager 76.7% beneficial 


Mrs. Constance F. Wilson 
(wife of L. B. Wilson) 
Vice-President, Treasurer 
and director 


Mrs. Jeanette Heinze, 
Secretary 


Sawyer Smith, director 
(ownership interest not 
beneficially held - nominee 
for L. B. Wilson) . T% of record 


Hansford B. Wilson 
(brother of L. B. Wilson) 


C. H. Topmiller, Executive 
Vice-President 


On December 6, 1954, Wilson filed certain brief documents which 
dealt with the impact of the death upon the corporate applicant. These 
consisted of a three-page letter amendment (R. 5068-5070), accompanied 
by three attachments (R. 5071-5085). Exhibits A and B were the Will 
of Mr. Wilson and the Letters Testamentary to his Executors (R. 5071- 
5081). The third attachment was a 2 1/2 page document entitled Exhibit 
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40 (R. 5082-5085). This exhibit described, inter alia,the roles of the 
prospective new principals of Wilson in the proposed television opera- 
tion. There has been no further supplementation of the record as to 
Wilson since this December 6, 1954 filing. 


The Will passes legal title to the 76% of Wilson stock held by 
Mr. L. B. Wilson at his death to three persons: Mrs. Constance F. 
Wilson, Senator George A. Smathers and the Miami Beach First Na- 
tional Bank, as Executors. Of these three persons, two were strangers 
to the application (the Senator and the Bank). Under the terms of the 


Will, the executors were given authority to approve or disapprove 


changes in capital structure and the purchase or sale of major assets 
(R. 5076).* 


Routine voting power as to the L. B. Wilson stock was conferred 
by the Will upon Charles H. Topmiller, Mrs. Jeanette Heinze and 
Thomas A. Welstead (ibid.). Welstead was a stranger to the applica- 
tion and Mrs. Heinze was mentioned in it only as corporate secretary. 


The following persons were given options under the Will to pur- 
chase Wilson stock from a trust created under the Will (ibid.): 


C. H. Topmiller 
Mrs. Jeanette Heinze 
Thomas A. Welstead 
Mrs. Essie Rupp 

C. Terence Clyne 
William M. Ittmann 
Sol Taishoff 


. Wilson's Brief incorrectly states that "Neither Senator Smathers nor the 
other co-executors, had any control over L. B. Wilson, Inc." (Wilson Br. 29). 
In support of this assertion Wilson's brief sets forth an incomplete quotation 
from the 27th clause of the Will (ibid.); the sentence which immediately follows 
the quoted material (12 Pike & Fischer, R.R. 11) is omitted: 


The approval of my Executors and/or Trustee, according to where 
title to the stock is located at that time, shall be required on mat- 
ters involving changes of capital structure and the purchase or sale 
of major assets. 
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| 

| 

| 

The same persons were designated as remaindermen under a trust 
created for the life of Hansford B. Wilson, brother of L. B. Wilson. 
Of these persons, five were total strangers to the Wilson application 
(Mrs. Rupp and Messrs. Welstead, Clyne, Ittmann,and Taishoff). 


In light of the foregoing, it is apparent that while the corporate 
shell remained, the control of the corporation was to pass under Mr. 
Wilson's Will to Executors and Trustees, most of whom had previously 
had either no connection or a nominal connection with the applicant. 
And with respect to the 76% change in ownership resulting from Mr. 
Wilson's death, the identity of the future owners was not capable of 
exact determination because of the substantial percentage of stock 
made subject to options. | 


The document entitled Exhibit 40, which was filed with the Will in 
December 1954, sheds little additional light. Only Mr. Topmiller (who 
had originally been neither a stockholder nor a director of the applicant) 
contemplated active participation in the proposed television station - 
and that was on a 9 month per year basis (R. 5083). With respect to 
Mr. Welstead, Mrs. Heinze and Mrs. Constance F. Wilson it was 
conceded that none would take an active part in the operation of the 
station (ibid.). | 


Thus the Commission had before it an applicant whose principal 
stockholder had died, and whose remaining existing stockholders and 
directors proposed to take no active part in the operation of the station. 
Moreover, Mr. Topmiller, who was now to become a director and stock- 
holder for the first time, proposed to be active in the station only for 


nine months per year. | 


It was on this record that the Examiner proposed to deny the 
Wilson application and to grant the application of another (R. 5374). It 
was on this record that the Commission, in finding Wilson inferior as an 
applicant, stated that (12 R.R. at 75): 
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the skeletal record left to that applicant after L. B. 
Wilson's death leaves the applicant competitively 
weak in several significant elements of comparison, 
and is therefore concluded to be not equal compari- 
tively to the other applicants. 


It was presumably in light of this record that Senator Smathers, 
Executor of the L. B. Wilson Estate, reached the following conclusion 
related in his letter of March 5, 1958 to Chairman Harris of the House 
Committee on Interstate and Foreign Commerce (R. 8097): 

Mr. Wilson was an attractive, dynamic and 
able individual. He had made a great success of 
his various business enterprises. It was clear to 
me that any consideration given to his application 
for a television license at Miami was inextricably 
bound up in his own personality and ability. Now 
that he was deceased it was my personal opinion 


that his application would fall of its own weight. I 
so advised the beneficiaries of Mr. Wilson's estate 


since as co-Executor I was desirous of promptly 

winding up the affairs of the estate. [Emphasis 

added. } 
Finally, it was presumably in light of this record that Wilson failed to 
appeal or even to seek intervention in the WKAT, Inc. appeal from the 


Commission's 1957 decision denying the Wilson application. 


Wilson is apparently aware that its 1960 grant, which squarely 
rests upon the 1957 decision without reevaluation of Wilson's qualifica- 
tions, can hardly be sustained unless the portions of the Commission's 
decision which found it to be weak (Roberts Br. 29-32) are somehow 
impeached. Wilson, therefore, now argues in effect that the 1957 deci- 
sion is a nullity. Wilson states (Wilson Br. 22): 


On at least two occasions in is [sic.] brief, PST 
points hopefully to the Commission's statement in 
its February 7, 1957 decision that L. B. Wilson 
was “competitively weak and nd equal compara- 
tively to the other applicants." (PST brief, pages 

7, 36). But PST leans upon an exceedingly slender 
reed in relying upon this decision. This is the same 


| 


decision which even PST has admitted to be, 
"“voidable" (R. 8419). Conclusions unfavorable 
to Wilson in such a decision can be entitled to | 


absolutely no weight. | Emphasis added. 


If this Court sustains the Commission‘s present finding as to the 
misconduct of several of the applicants, strong precedent would support 
the Wilson contention that the 1957 decision, which may have been af- 
fected by that misconduct, should be set aside in its entirety and treated 
as of no effect for any purpose. Integrity of the Commission's processes 
would be vindicated if its records were purged of a decision tainted by 
improper conduct. Root Refining Co. v. Universal Oil Products Co. 

169 F. 24514, 541 (C.A. 3). If this view should be followed, the 
present proceedings would be terminated, the channel would be vacated, 


| 
and new applications would presumably be entertained. 


If this Court does not apply the rule of the Root case to the situa- 
tion at bar, and holds that the 1957 decision still stands except as to the 
portions relating to those applicants who are found disqualified, then it 
is obvious that Wilson may not be permitted to select the portions favor- 
able to it and rely upon them, while dismissing the unfavorable portions 
as "voidable."'” 


| 
While it seems difficult to imagine that anyone could seriously 


propose that a grant to Wilson in 1957 would have been justified on the 
basis of the record as it then stood with or without the Commission's 
findings with respect thereto, it is inconceivable that a grant in 1960 
could be made on the basis of the previous record (closed in December, 


2 wilson relies heavily on the 1957 decision to establish tts-qualifications. . 
(Wilson Br.4, 24-25). Contrast, for example the following (id. at 4): 
In this final decision the Commission gave extensive considera- 
tion to the effect of the death of Mr. Wilson upon the corporate ap- 
plicant, L. B. Wilson, Inc. (12 R-R 11-15). It was concluded; (12 
RR 54) that Wilson remained legally, technically and financially 
qualified to construct, own and operate a television broadcast station. 


with Wilson's contention that "conclusions unfavorable to Wilson in sucha deci- 
sion can be entitled to absolutely no weight" (Wilson Br. 22; emphasis added). 
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1954) which had never been brought up to date as to the present status 
of the applicant. We have no way of knowing as to the nature of all of 
the changes which may have taken place. It does, however, appear 

from information in the Commission's ownership files, never made a 


part of the record herein, that the following pertinent matters are 


among those not before the Commission when it reached its decisions 


on the record herein: 


1. Onor about August 15, 1955 Wilson redeemed 300 
shares of stock held by the estate of L. B. Wilson for 
marketable securities of a value of approximately $790, 000. 


2. Onor about September 8, 1955 Wilson redeemed 
an additional 36 shares of stock held by the estate of L. B. 
Wilson for approximately $94,000 worth of marketable 


securities. 


3. On August 3, 1955 an option to purchase radio 
station WCKY, the principal asset of the corporation, 
was conferred upon C. H. Topmiller, Mrs. 
Jeanette Heinze, Thomas A. Welstead, C. Terence 
Clyne, William M. Ittmann, and Sol Taishoff. The option price 
was $550,000 and the option was exercisable 90 days from 
the date of a grant to Wilson of the permit for the televi- 
sion station. In the event the option is not exercised within 
the 90 day period, the optionees are given rights of first 
refusal in the event of a proposed sale during a period of 
5 years after expiration of the option. 


4. Onor about October 1956 Mrs. Constance 
Wilson, widow of L. B. Wilson, relinquished her entire 
interest in the corporation. It is highly significant that 
because this information was not in the record the Com- 
mission, in its February 8, 1957 decision, treated Mrs. 
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Wilson as a present 20.4% owner of Wilson stock (12 
Pike & Fischer, R.R. at 14) and speculated as to the 
future ownership of Mrs. Wilson upon final distribution 
of the L. B. Wilson estate. The Commission said (id. 
at 61): 
| 
The evidence is not clear as to the ultimate ef- 
fective distribution of these shares [ the 76% in| 
the L. B. Wilson estate]. However, assuming 
that a considerable portion thereof should come 
to the widow, Mrs. Wilson, and that certain op- 

tion rights, disclosed by our findings to be ex- 
ercisable under trusts provided for in the will, 
should ripen into stockholdings, the showing of 
this applicant on the record would nevertheless 
be meager. 


5. On September 28, 1956 Wilson advised the Com- 
mission by letter that the name of one Frank Smathers, Jr. 


had been omitted in previous reports and advised that Mr. 
ica ks was elected a director of Wilson on November 4, 
19543 The letter does not state what relation, if any, 
exists between Mr. Frank Smathers, Jr. and Senator 
George Smathers, an Executor of the L. B. Wilson estate. 
Had this information been before the Commission asia part 
of the record in these proceedings, such information might 
have had a bearing on the Commission's ultimate conclusions 


as to the relationship of Senator Smathers to the applicant. 
| 

Ee | 

3 See also statement at 12 Pike & Fischer, R.R. 12: 
There is no information in the record as to the total snakti of 
Mr. Wilson's estate. Nor can it be determined how much of the 
Wilson stock will be transferred to the trustee of the Marital 
Trust and the other trust, described in the text below, or how 
much will pass as part of the residuary estate. The only refer- 
ence in the Will is the authorization to the executors "to ‘allocate 
forty (40%) percent of L. B. Wilson, Inc. stock" to the Marital 
Trust [paragraph Second]. Such stock is exclusive of the 300 
shares owned outright by Mrs. Wilson and the 40 shares lowned 


outright by Hansford B. Wilson. | 


4 The records of the Commission indicate that Mr. Smathers was replaced as 
a director on May 25, 1957. The term of his directorship appears to coincide ap- 
proximately with the period of the administration of the L. B. Wilson estate of 
which Senator Smathers was an Executor. | 
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Our purpose in calling attention to this fact is not to 
impute anything favorable or unfavorable to Wilson. Here, 
as elsewhere, we are simply endeavoring to demonstrate 
that the Commission has purported to make a grant without 
first ascertaining that the record contains all pertinent 


facts necessary to a statutory public interest finding. 


6. Between 1957 and 1959 Hansford B. Wilson 
disposed of the 40 shares of Wilson stock he had owned out- 
right to the other then existing stockholders of Wilson. The 
transactions with respect to 20 of these shares were belatedly 
reported to the Commission on October 28, 1960, long after 
the Commission's Decision granting a construction permit to 
Wilson. 


7. Although it cannot be stated with certainty on the 
basis of the Commission's files, our research indicates that 
the ownership of Wilson as presently reflected in the Com- 
mission's files (although not of record in these cases) is as 


follows: 


Name Number of Shares Percentage 


C. H. Topmiller 88 19. 
Thomas A. Welstead 47 10. 
Mrs. Jeanette Heinze 47 10. 
Mrs. Essie Rupp 29 6. 
Jolar Inc. 29 6. 
William M. Ittmann 29 6. 
Chanwall Co. 189 41. 


It would appear that Jolar Inc. is a successor to Taishoff, Inc. 
Chanwall Co. is listed in the Commission's files as a trustee 
for the benefit of Hansford B. Wilson. Under the terms of 

the Will of L. B. Wilson, however, Hansford B. Wilson was 
merely a life beneficiary of the trust and the remaindermen 
were to be Mrs. Heinze (20%), Mr. Topmiller (30%), Mr. 
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Welstead (20%), Mr. Clyne (10%), Mr. Ittmann (10%) and 
Mr. Taishoff (10%). We are advised that Mr. Hansford B. 


Wilson died during February 1961. The Commission's 


records do not indicate, so far as we have been able to 


ascertain, whether the 41.3% interest in the corporate ap- 


plicant now passes in accordance with the Will of L. 


B. 


Wilson, or whether some other disposition will occur. In 


any event, however, it is abundantly clear that the record 
upon which the Commission's July 14, 1960 Decision was 
based - a record closed in 1954 - fails to disclose these 


highly pertinent facts with reference to what well may be 
| 


a controlling interest in the corporation. 


i 
In light of the foregoing, certain facts are abundantly clear. The 


Commission did not have before it an adequate record upon which to 
base its July 14, 1960 grant to Wilson. In making that grant, the Com- 
mission acted contrary to the settled decisions of this Court which re- 


quire reevaluation of applicants in light of material events] which occur 
| 


after the close of a record” 


It is also abundantly clear that even on the fragmentary and in- 
adequate facts available, it may be determined that the 100% ownership 
of the applicant by the Wilson family which existed at the time that the 


original hearing was held in this case has been replaced by ownership 
entirely in the hands of persons other than the Wilson family. That 


critical fact, which is neither mentioned nor considered in the Decision 


of the Commission under review, would seem sufficient to require 


reversal. 


> The Enterprise Company v. Federal Communications Commission, 97 U.S. 
App. D.C. 374, 231 F. 2d 708, cert. den. 351 U.S. 920; Fleming v.| Federal Com- 


munications Commission, 96 U.S. App. D.C. 223, 225 F. 2d 523; 


Butterfield 


Theatres, Inc. v._ Federal Communications Commission, 99 U.S. App. D.C. 71, 
237 F. 2d 552; City of Pittsburgh v. Federal Power Commission, 99 U.S. App. 


D.C. 113, 237 F. 2d 741. 
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In the face of an adverse and incomplete record, Wilson neverthe- 
less asserts (Wilson Br. 25) that it "was, and it remains, a vigorous 
organization fully capable of serving the public interest in Miami". 
Since Wilson cannot point to the record in support of this claim, it 
relies, perforce, on the fact that it has constructed a station subse- 
quent to the Commission's Decision, and that it has operated a radio 
station in Cincinnati, Ohio for many years. Hasty construction of a 
television station for temporary operation cannot be used to give retro- 
active validity to the Decision authorizing such construction. Nor can 
reliance upon the operation of a Cincinnati radio station under the 
former ownership of the Wilson family be probative of the corporation's 
present qualifications, especially since the Commission found with re- 
spect to such operation as follows (12 Pike & Fischer, R.R. at 61): 

Considering all factors in the past operation of Sta- 
tion WCKY as set forth in the findings of fact and as 
here discussed, it is concluded that the over-all per- 


formance of this station is not so meritorious as to 
demonstrate the assurance contended for with re- 


spect to the effectuation of the proposals here advanced. 


Against this' background the Commission's present Decision 
receives no support from the assertion (FCC Br. 50) that ''The impact 
of his death on the Wilson application was fully considered in the Com- 
mission's original decision herein." The Commission in its brief has 
carefully eschewed discussion of the conclusions reached by the Com- 
mission as a result of such consideration. Indeed the Commission now 
specifically concedes that the proceedings had "to some degree, failed 
in their purpose of producing the best qualified licensee" (FCC Br. 46). 
Such a concession is a confession that the Commission has abdicated its 
duty of "choosing the best qualified applicant." KROW, Inc., 8 Pike & 
Fischer, R. R. 459, 464. Here as in the KROW case, and in Federal 
Communications Commission v. Pottsville Broadcasting Company, 309 
U.S. 134, the Commission can properly discharge that duty only by 
permitting new applicants to compete for the channel involved .® 


So 
6 See discussion in our opening brief (Roberts Br. 21-27). 
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CONCLUSION 


For the foregoing reasons and those discussed in the opening 
Brief for Elzey Roberts, the July 14, 1960 Decision of the Federal 
Communications Commission should be vacated and these cases should 
be remanded to the Commission with directions to hold an expedited 
hearing de novo for television channel 10 at Miami, Florida. 


Respectfully submitted, ! 


ANDREW G. HALEY | 


J. ROGER WOLLENBERG 


1735 De Sales Street, N. W. 
Washington 6, D. C._| 


Attorneys for 
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Of Counsel: 
Haley, Wollenberg & Bader 
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